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                  Before the Member,  Motor Accident Claims Tribunal, Goalpara.

                               Present – M. A. Choudhury.

                                               Member, M.A.C.T., Goalpara.

                                 MAC CASE NO –  275 OF 2008.

1.  Sri Dhajen Das                --------------- Claimant.

                             Vs.

1.  National  Insurance  Co. Ltd., Bongaigaon Divisional Office.

2.  Md Karimul Hussain.     ---------------- Opp Parties.

            Advocates appeared in the case :

           Mr. M. U. Ahmed ,  Advocate ---------- For the claimant.

            Mr. S. Husen, Advocate ------------ For the Opp Party no-1.

           Date of hearing Argument –   27.3.2015.

           Date of delivery of Judgment – 9.4.2015. 

     

                                                      JUDGMENT

                 1.This claim case arises out of a claim petition filed by the 

claimant   Sri  Dhajen  Das  under  section  166  of  the  M.V.  Act  claiming 

compensation  for  injuries  sustained by him  in  a motor  vehicle accident 

dated  28.11.2001 involving vehicle no- AS- 18-5508 (Motor Cycle)  which 

was insured with  National  Insurance  Co. Ltd.

                   2.The facts giving rise to this case is that on 28.11.2001 at about 

5-00  p.m.,  the  claimant  was  coming  from Paharshing  and  going  towards 

Goalpara. When he came at Dhekdhowa, at that time, a Motor Cycle bearing 

registration no-AS-18-5508 which was coming from the opposite direction in a 

rash and negligent manner, knocked the  claimant. As a result, the claimant 

sustained severe injuries upon his person. He sustained fracture injuries upon 

1



                                                                                                                MAC CASE NO -275/08.   
.

his right clavicle and right tibia. Immediately, he was taken to Goalpara Civil 

Hospital  and  admitted  there  in.  For  better  treatment,  he  was  referred  to 

GMCH.  The  claimant  was  taken  to  Guwahati  and  admitted  at  City  Heart 

Hospital,  Guwahati  where  he  underwent  treatment  as  indoor  patient. 

Regarding the accident, a case was registered with Dubapara Police Station. 

In the claim petition, the claimant stated that he had not recovered fully yet.

 

                  3.The  Opp Party no-1  National  Insurance Co. Ltd.  contested the 

case  by filing W.S. The Opp Party no-2  the owner as well as the rider of the 

offending vehicle filed W.S. in the case. 

                 4.The  Opp Party no-1 National  Insurance Co. Ltd. in the W.S. 

besides denying all the averments made in the claim petition stated that the 

compensation claimed  by the claimant is excessive, exaggerated and having 

no real  basis.  The Insurance  Co.  specifically  denied the age,  income and 

profession  of  the  claimant.  The  Insurance  Co.  is  not  liable  to  pay  any 

compensation until and unless it is proved that  the driver of the offending 

vehicle had the valid driving licence  and the conditions of  the insurance 

policy were not violated by the Opp Party insured. 

                 5. The Opp Party no-2 the owner as well as the rider of the 

offending vehicle in his W.S. admitted the accident. The Opp Party no-2 in his 

W.S. stated that at the time of accident, the offending vehicle was insured 

with National Insurance Co. Ltd. and there fore, in case of any liability, he 

would have to be indemnified by the Opp Party Insurer.

 

                  6.Upon the pleadings of both sides, the following Points are found 

to be decided for the just decision of the case: 

(I) Whether  the  claimant  Sri  Dhajen  Das   sustained  injuries  in  the 

alleged  motor vehicle accident dated  28.11.2001 involving vehicle 

no-AS-18-5508 and whether the said accident had taken place due 

to rash and negligent driving of the offending vehicle?
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(II) Whether the claimant is entitled to any compensation and if yes, to 

what  extent  and  by  whom  amongst  the  Opp  Parties,  the  said 

compensation amount will be payable?

                  7.To prove the case, the claimant side examined two witnesses. 

The Opp Party side examined no witness. Heard Argument from both sides. 

Perused the  materials on record and after consideration of the same, the 

Points are decided as under :-

                 8.                                 POINT NO-I

                  The claimant  witness no-1  Sri Dhajen Das  is the claimant as well 

as the  injured of the case. He in his evidence stated that on 28.11.2001 at 

about  5-00  p.m.,   he  was  coming  from  Paharshing  and  going  towards 

Goalpara. When he came at Dhekdhowa, at that time, a Motor Cycle bearing 

registration no-AS-18-5508 which was coming from the opposite direction in a 

rash and negligent manner, knocked him. As a result, he sustained severe 

injuries upon his person. He sustained fracture injuries upon his right clavicle 

and right tibia.  Immediately,  he was taken to Goalpara  Civil  Hospital  and 

admitted there in. For better treatment, he was referred to GMCH. He in his 

evidence stated that there after he was taken to Guwahati and admitted at 

City  Heart  Hospital,  Guwahati  where  he  underwent  treatment  as  indoor 

patient. Regarding the accident, a case was registered with Dubapara Police 

Station. In the claim petition, the claimant stated that he had not recovered 

fully yet. He in his evidence specifically stated that the accident had taken 

place due to rash and negligent driving of the offending vehicle.  In support of 

his oral evidence, he has proved the Accident Information Report as Ext-1, 

Discharge  Certificate  from  Goalpara  Civil  Hospital  as  Ext-2,  Discharge 

Certificate from City Heart Hospital, Guwahati as Ext-4, Permanent Disabled 

Certificate  as  Ext-5  and  other  medical  documents.  Indeed,  the  evidence 

adduced by the claimant  as regards the factum of  accident  involving the 

offending vehicle and sustaining of injuries by him remained unshaken in his 

cross-examination.

                  The Opp Party side did not adduce any rebuttal evidence. Even 

the driver of the offending vehicle who had personal knowledge regarding the 
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occurrence only filed W.S. in the case and there after, opted not to face the 

case and avoided the witness box. In view of the above evidence  of the 

claimant side and in the absence of any evidence contrary there to, there can 

be no escape from the conclusion that the accident causing injuries upon the 

person of the claimant had taken place due to rash and negligent driving  of 

the offending vehicle. Hence, this  Point is decided in favour of the claimant 

side.

                               9.                            POINT NO - II

                  In view of the discussion and decision made in  Point no-I, I am of 

the opinion that the claimant side is entitled to compensation.

                  P.W.1 Sri Dhajen Das  in his evidence  stated that due to the 

accident, he had sustained severe injuries upon his person and he sustained 

fracture injuries upon his right tibia and clavicle.  He stated that though he 

had undergone treatment, but he had not yet recovered. He feels pain in his 

leg at the time of walking. In order to prove that he had sustained permanent 

partial  disability,  the  claimant  has  submitted  before  the  Tribunal  the 

Disability Certificate issued by the District Standing Medical Board, Goalpara 

which is marked as Ext-5 and examined one Doctor named  Dr. Arup Ghosh 

as P.W.2. P.W.2 Dr. Arup Ghosh in his evidence stated that on 21.7.2011,  he 

was the member of District Standing Medical Board, Goalpara. On that day, 

the Board examined the claimant  Sri Dhajen Das. On examination, the Board 

came to know that the claimant had sustained dislocation of left clavicle and 

fracture of right tibia.  The claimant complained of difficulty in walking and 

stiffness of right shoulder.Then the Board came to conclusion that the injury 

sustained  by  the  claimant  was  grievous  and  he  had  sustained  60%  of 

disability. The Doctor in his cross-examination specifically stated that  he had 

not provide medical treatment to the claimant. From Ext-5, it is found that 

the Board had issued the Disability certificate basing on the complaints of the 

claimant. The Board failed to show in Ext-5, on what basis they had come to 

the conclusion that the claimant had sustained 60% of disability. From Ext-5, 

it  is  found that  the  Board  had issued the  Disability  Certificate  basing  on 

version  of  the  claimant.  The  injuries  sustained  by  the  claimant  as  per 

Discharge certificate of the claimant from Hospitals, are curable which are 
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not so serious in nature. Because of what have been discussed above, I do 

not  like  to  rely  on  the  Disability  Certificate  the  Ext-5  and  hence,  it  is 

discarded.      

                  The claimant in his evidence  stated that he had spent an amount 

of  Rs-1,00,000/-  in  his  treatment.  The  claimant  has  submitted  before  the 

Tribunal  his Discharge certificate from Goalpara Civil  Hospital   which has 

been marked as Ext-2. From Ext-2, it is found that the  claimant  got admitted 

at Goalpara Civil Hospital on  28.11.2001 and discharged there from on the 

same  day  in  order  to  enable  him  to  join  in  better  Hospital.  From  Ext-7 

Discharge Certificate of the claimant from City Heart Hospital, Guwahati, it is 

found that the claimant got admitted at City Heart  Hospital,  Guwahati  on 

11.3.2002 as  indoor patient and discharged there from on 17.3.2002.   So, it 

is found that the claimant had undergone  treatment as indoor patient for 06 

days at  City Heart Hospital, Guwahati. From the claim  petition as well from 

the evidence of the claimant, it is found that the accident had taken place on 

28.11.2001. But, from Ext-7 Discharge Certificate of the claimant from City 

Heart Hospital, Guwahati, it is found that the claimant got admitted at City 

Heart  Hospital,  Guwahati  on 11.3.2002 and got  discharged there from on 

17.3.2002.  So,  it  is  found  that  the  claimant  got  admitted  at  City  Heart 

Hospital, Guwahati after 3½ months from the date of accident. The question 

arises why the claimant  had taken admission  after 3½ months from the date 

of  accident  at  City  Heart  Hospital?  The  discharge  of  the  claimant  from 

Goalpara  Civil  Hospital  on  the  same  day  of  his  admission  and  taking  of 

admission  by  the  claimant  after  lapse  of  3½  months  from  the  date  of 

accident at City heart Hospital, create a doubt regarding the seriousness of 

injury sustained by the claimant in the accident. The  claimant  has proved 

various  medical  documents  namely,   medical  advice  slips,  cash  memos 

being marked as Ext- 6 to Ext-10 and Ext-11 to Ext-26 respectively. Scrutiny 

of  the  medical  documents  transpires  that  the  claimant  has  incurred  an 

expenditure  of   Rs-13,000/-   towards  his   treatment.  From  Discharge 

Certificate of the claimant from Goalpara Civil Hospital, it is found that he had 

sustained  dislocation of left clavicle and fracture over right tibia. Therefore, 

the  claimant  is  entitled  to  some  amount  of  non-pecuniary  damages  on 

account  of pain, shock and suffering underwent by him due to the accident. 

As the claimant  has undergone treatment as indoor  patient  at  City  Heart 
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Hospital,  Guwahati  for six days, certainly,  the claimant has incurred some 

expenditure  for  journey,  maintaining  attendants,  special  food  etc.  and 

therefore, the claimant is entitled to some amount of pecuniary damages as 

incidental expenditure. After considering the nature of injuries sustained by 

the  claimant  and  the  expenditures  incurred  there  for  and  the  facts  and 

circumstances of  the case, just and reasonable compensation to which the 

claimant is entitled to is assessed as under  :-

                                          Medical expenditures -------------Rs-13,000.00 

                                          Incidental expenditures ----------Rs-10,000.00

                                          Pain, shock and sufferings------- Rs-25,000.00

                                                                                     _______________

                                             Total -----------------------------Rs- 48,000.00  

                  The offending vehicle was insured with  Opp Party no-1 National 

Insurance   Co.  Ltd.  was  not  in  dispute.  As  such,  the Opp Party  no-1  the 

National Insurance  Co. Ltd. is to satisfy the award.  

                            10.                                 AWARD 

                   Rs-48,000.00 (Rupees forty eight thousand only) is awarded as 

compensation to the claimant with interest @ 6% p.a. from the date of filing 

of the claim petition  till payment. The Opp Party no-1 National  Insurance 

Co. Ltd. is directed to pay the award to the claimant with in one month from 

the date of this order.  The amount, if any, paid as no-fault liability, shall be 

adjusted. 

                          11. Free copy of the judgment be given to the both sides forthwith.

                  12. Given under my hand and the seal of this court on this the 

9th  day of  April, 2015. 

                     Typed by

               (M. A. Choudhury)                                                     (M. A. Choudhury)
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                Member, MACT,                                                          Member, MACT,

                    Goalpara.                                                                   Goalpara. 

                                                 *********************
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