
     In the Court of the Sub Divisional Judicial Magistrate(S), Goalpara

CR Case No.1329/2011 

Under Section (U/S) 147/149/341/323

of The Indian Penal Code (IPC)

    The State of Assam

-Versus-

 1. Shahjahan Ali
 2. Abdul Mannan
 3. Gias Uddin
 4. Abdur Rahim
 5. Taser Ali
 6. Ali Akbar
 7. Rabial Haque
 8. Mofidul Islam 

All are residents of,
Village- Erabandha,
P.S. – Baguan,
District- Goalpara Assam

Present : Naguib Ahmed A.J.S
 (M.Sc-Agriculture, LLB)
 Sub Divisional Judicial Magistrate (S)
 Goalpara  

Advocates for the prosecution: 
Advocates for the defence : 
Date of recording evidence : 13.05.13
Date of hearing argument : 24.03.2015
Date of delivery of judgment : 08.04. 2015
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1.  The  prosecution  case  in  brief  is  that  one Md Fazar  Ali  filed  a 

complaint on 28.11.11 before the ld. Chief Judicial Magistrate Goalpara 

which  was  subsequently  transferred  to  this  court  for  disposal.  The 

complainant was examined under section 200 of the Code of Criminal 

procedure (Cr.P.C) 1973. Thereafter processes were issued against  the 

accused  persons  Shahjahan  Ali,  Abdul  Mannan,  Gias  Uddin,  Abdur 

Rahim, Taser Ali,Ali Akbar, Rabial Haque, Mofidul Islam under section 

147/149/341/323 of the Indian Penal Code. Subsequently the case was 

splitted against accused Taser Ali and a supplementary case record was 

prepared for accused Taser Ali.

2.  The complainant stated inter-alia that on 9/08/11, at about 10 am, 

the  accused  persons  waylaid  and  assaulted  the  informant’s  brother 

Tohimuddin, nephew Fulsan Ali, Soleman Hussain, Rohim Uddin with 

sticks, causing injuries on their body. The injured persons raised hue and 

cry  and then nearby  people  assembled  on  the  spot.  Subsequently  the 

accused persons left the place of occurance.

3.  Thereafter, when the injured persons were proceeding towards the 

hospital for their medical treatment, the accused Giasuddin again waylaid 

them and attempted to assault  them with sticks and  khukri.  When the 

injured  persons  raised  hue  and  cry,  people  from  the  nearby  locality 

assembled and then the accused person left the place, after threatening 

the injured persons with dire consequences. 

4. The  trial  proceeded  and  the  prosecution  side  examined  3 

witnesses.  I have also heard arguments advanced by both the sides at 

length.

5.  Points for determination- In the instant  case  the  points  for 

determination are as follows. 

1. Whether the accused persons, used force or violence upon the informant and 

thus committed rioting?
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2.  Whether  the  accused  persons  wrongfully  restrained  the  informant  and 

others on the road?

3. Whether the accused persons voluntarily caused hurt to the informant and 

others?

4.  Discussion,  Decision and Reasons thereof    -   I  have  also 

heard arguments advanced by the learned counsels of both the sides and 

have also carefully gone through the entire evidence and other materials 

on record.

5.  Point No.1, 2 and 3  -   Now let me consider the evidence of the 

witness and appreciate the same. For better appreciation of the evidence 

these issues are taken up for discussion together. Moreover in the present 

circumstances  of  this  case  these  three  points  appear  to  be  the  most 

important one and hence taken up for discussion together. P  W-1 Fazar   

Ali:  deposed in his examination-in-chief that he lodged the complaint. 

He along with some other people was talking amongst themselves over 

some issue. At that moment Shahjahan came and uttered the name of 

Fazar’s father. When he protested, Shahjahan gave him a blow on his 

face.  At  that  spur  of  moment,  Usumuddin  and  his  son  son  Soleman 

intervened,  and they were also hit  by Shahjahan.  Thereafter  the other 

accused persons arrived at the place of occurrence and assaulted him. On 

that day they did not go to the police station and for medical checkup, as 

they were obstructed from proceeding to such places,  by the accused 

persons.

6.  He further  deposed in  his  cross-examination  that he lodged the 

complaint after about 2 months from the date of occurrence. He further 

deposed that although the other accused persons came to the place of 

occurrence they did not hit him.
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7.  PW-     2 Abdul Majid:   deposed in his examination-in-chief that he 

was standing under the mango groove near his house. Fazar ali was also 

there. They were discussing over some issue regarding one Taser Ali. At 

that moment Shahjahan came and mentioned the name of Fazar’s Father. 

When  Fazar  protested,  Shahjahan  gave  a  blow  on  his  Face.  At  that 

moment  Usumuddin  intervened,  and then  Shahjahan  hit  him as  well. 

Hearing hue and cry, the other accused persons also arrived and assaulted 

Fazar.  

8.  He further deposed in his cross-examination that he doesnot know, 

which accused person assaulted which victim. Both parties had a fight 

with each other. Fazar is his brother.

9.  PW-     3 Usumuddin:    amongst others deposed in his examination in 

chief that he along withFazar Ali and Mozid were talking with each other 

at  the  place  of  occurrence.  Shahjahan  was  also  with  them.  At  that 

moment there was a phone call. When Fazar asked Shahajahan about the 

caller, Shahjahan stated that Fazar’s father had called him. When Fazar 

protested by saying that as his father has died he shouldn’t mention the 

name of his deceased father. At that moment Shahjahan gave a blow to 

Fazar. At that moment the other accused persons came to the place of 

occurrence and assaulted Fazar, Soleman and Rupchand.

10.  He further deposed in his cross-examination that he doesnot know, 

which accused person respectively assaulted which victim.

11.  The  accused  persons  were  examined  under  section  313  of  the 

Cr.P.C. The accused persons stated that the allegations of the Prosecution 

Witnesses are all false.

12.  Now stitching everything on record, it seems that the prosecution 

has lodged the FIR by stating that, at about 10 am, the accused persons 

waylaid  the  informant’s  brother  Tohimuddin,  nephew  Fulsan  Ali, 

Soleman Hussain and Rohim Uddin and with sticks and assaulted them, 
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causing injuries on their body. The injured persons raised hue and cry 

and when nearby people assembled on the spot, the accused persons left 

the place of occurrence.

13.   I have given my anxious consideration to all other materials on 

record, including the evidence of the PWs. The PW-1 has deposed that 

some people were discussing some issue amongst themselves. However 

such statement is not mentioned in the complaint. The PW-1 has deposed 

that Usumuddin was assaulted by the accused Shahjahan. However the 

PW Usumuddin  himself  did not  depose  that  he  was assaulted  by the 

accused Shahjahan. More-over the PW-1 has deposed that although the 

other accused persons came to the place of occurrence they did not hit 

him. However all other PWs have stated that the other accused persons 

have assaulted Fazar. 

14.  The complaint states the place of occurrence to be a road, but the 

PWs have deposed that the place of occurrence is under a mango groove. 

More-over  all  the  PWs have  contradicted  on  the  point  of  number  of 

persons present in the place of occurrence. All the PWs have mentioned 

different persons to be present at the place of occurrence.

15.  The  complaint  states  that  all  the  accused  persons  assaulted  the 

informant.  However  the  PW-1 deposed that  only  Shahjahan assaulted 

him.  There-after  the  other  PWs have  deposed  that  the  other  accused 

persons also assaulted Fazar. 

16.  The  complaint  states  that  the  injured  victims  went  for  medical 

check-up on the day of occurrence but the PW-1 states that they did not 

go for medical check-up on the same day. More-over the complainant 

through his complaint stated inter-alia that on 9/08/11, at about 10 am, 

the  accused  persons  waylaid  the  informant’s  brother  Toshimuddin, 

nephew Fulsan Ali, Soleman Hussain and Rohim Uddin with sticks and 

assaulted them, causing injuries on their body. However none of those 
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witnesses were examined by the prosecution to establish their claims, as 

regards the assault caused by the accused persons. Non examination of 

such vital witnesses draws adverse presumption against the prosecution 

version, as envisaged under section 114 (g) of the Indian evidence act.

17.  Accordingly from the discussions made above it seems that there 

are material and major contradictions amongst the evidences of the PWs. 

Consequently the evidence as deposed by the PWs doesn’t corroborate 

the prosecution version.  Accordingly the uncorroborated evidences of 

the PWs, makes them unworthy of credit. 

18.  More-over  there  is  no  reasonable,  justifyable  and  believable 

grouds  of  filing  the  complaint  after  about  2  months  of  the  date  of 

occurrence. Such delay has not been explained reasonably.

19.  To the aforesaid discussions reference can be made to the case law 

of Ajit Kumar Nath and others -vs- State of Tripura 2010 (3) Cr. R 64  

(Gau).Although the factual matrixes of both the cases are not same, the 

principle laid down can be utilized in the instant case. “… Accused can 

take benefit of lacuna of prosecution case, but prosecution cannot take  

help of defence case to prove charge…’’ More-over the Supreme Court 

in a case between Banarsi Dass-vs-State of Haryana 2010 (2) Cr.R 228  

(S.C) held that the conviction of an accused cannot be founded on the 

basis  of  inference.  Offence  should be proved against  accused beyond 

reasonable  doubt  either  by  direct  evidence  or  even  by  circumstantial 

evidence if each link of chain of events is established pointing towards 

guilt of accused. Prosecution has to lead cogent evidence in that regard 

so far it satisfies the essentials of a complete chain duly supported by 

appropriate evidence.

20.  Consequently it seems from the discussions as made above, that 

the materials on record don’t substantiate the prosecution version which 

remains  short  of  proving  the  case  of  the  prosecution,  beyond  all 
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reasonable doubts. The defence side has also relied upon. AIR 1971 S.C.  

2256., 2009 (3) Crimes 104 SC, (2012) 1 SLT 1which goes to describe 

the basic principle of criminal jurisprudence, that when there is major 

discrepancy and contradiction between statements of one witness and the 

other, the same creates suspicion regarding participation of the accused 

person in the crime.

21.  Viewed  so,  and  in  view of  the  significant  contradiction  in  the 

number of injured and sequence of events, the same creates suspicion on 

the  prosecution  story.  Accordingly  the  prosecution  case  becomes 

unworthy of credit.  The conduct of the witnesses leads to the conclusion 

that such testimony has no credence for acceptance.

22.  Consequently  the  prosecution  failed  to  establish  that  there  was 

infact  any  assault  upon  the  complainant.  In  the  circumstances  as 

discussed above, I am of the view that the evidence on record falls short 

of establishing beyond reasonable doubt that the offence of which the 

accused persons has been charged was committed by him. 

23.  Appeared so, and under the factual matrix of the case, I find 

that  the prosecution  has no legs  to  stand as  the prosecution  failed  to 

discharge  its  burden.  The  accused  persons  Shahjahan  Ali,  Abdul 

Mannan, Gias Uddin, Abdur Rahim, Ali Akbar, Rabial Haque, Mofidul 

Islam therefore  cannot  be  held  guilty  for  the  alleged  offence  U/S 

147/149/341/323 of the I.P.C.

24.  ORDER
25.    The accused persons Shahjahan Ali, Abdul Mannan, Gias Uddin, 

Abdur Rahim, Ali Akbar, Rabial Haque, Mofidul Islam are acquitted of 

charges U/S 147/149/341/323 of the I.P.C and set at liberty forthwith.

26.  The bail bond stands discharged.
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27.  The case against Taser Ali will proceed as ordered earlier, through 

the supplementary case record.

28.  Given under my hand and seal  of this court on this  08st day of  

April 2015 at Goalpara.

              Sub  Divisional  Judicial  

Magistrate(S), 

  Goalpara

INDEX

Prosecution Witness

PW-1 Fazar Ali

PW- 2 Abdul Majid

PW- 3 Usumuddin

Defence Witness

None

Case Laws Discussed
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2010 (3) Cr. R 64 (Gau)

2010 (2) Cr.R 228 

AIR 1971 S.C. 2256., 

2009 (3) Crimes 104 SC, 

(2012) 1 SLT 1

    Sub Divisional Judicial Magistrate(S),  

 Goalpara
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