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and having stood for consideration to this day the Court delivered 
the following judgment:-

 JUDGEMENT

Being  aggrieved  and  dissatisfied  with  the  Judgment  and 

Decree of M.S. 02/10 passed by the ld. Munsiff No. 1, Goalpara on 

17/01/13,  the  appellant/defendant  preferred  this  appeal  on  the 

following grounds: 

 

1. That ld. Munsiff No.1, Goalpara erred in law and facts and 

wrongly decided the suit in favour of the respondent/plaintiff.

2. For that the ld. Munsiff No.1, Goalpara has miserably failed 

to apply his judicial mind and wrongly decided the suit in favour of 

the respondent/plaintiff. 

3. For that the ld. Munsiff No.1, Goalpara failed to discuss the 

pleading of parties and passed the impugned Judgment & decree 

without going through the pleading of the parties. 

4.  For  that  the  impugned  Judgment  and  Decree  is  per  in 

curium as it  is passed ignoring the relevant provision of law and 

liable to be set aside. 

5.  For  that  the  ld.  Munsiff  No.1,  Goalpara  has  filed  to 

appreciate the only document i.e. ext-1 on which the entire claim of 

plaintiff/respondent is based. The claim of plaintiff/respondent is not 

corroborated  by  the  contents  of  the  Ext-1  through  which  the 

transaction was made. 

6. For that the ld. Munsiff No.1, Goalpara failed to appreciate 

the evidence of PW1, as to the material proof of Ext-1.

7. That the defendant no. 2 i.e.  appellant has no personal 

liabilities.  “Jeeban  shuraksha”  being  a  Regd.  Society  is  a  legal 

person, separate from its office bearer, and the liability of Secretary 

is not the liability of its office bearer. The impugned Judgment and 

Decree was passed declaring that the plaintiff is entitled to recover 

the sum of Rs. 45,000/- along with interest @ 6% from defendant 

no. 2, as such the impugned Judgment and Decree is passed against 

a wrong person. 
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8.For that P.W. 1 in his cross examination, line 2 & 3 admitted 

that  “Rs.  45,000/-  was  given  to  the  defendant  No.  2  as  loan 

amount”,  but  the  impugned  Judgment  &  Decree  was  passed 

ignoring the relevant provision of  Assam Money Lenders Act and 

rules. 

9. That the pleading of plaintiff and the exhibited documents 

are contradictory and the ld. Munsiff no.1, Goalpara has failed to 

appreciate the pleading of plaintiff and the exhibited documents. 

10.  That  the  ld.  Munsiff  no.1,  Goalpara  has  failed  to 

appreciate  the  pleading  of  the  defendant/appellant  and  without 

discussing  the  evidence  of  defendant  side  passed  the  impugned 

Judgment and Decree, as such the impugned Judgment and order is 

liable to be set-aside. 

The case of the plaintiff/respondent is as follows:

That  plaintiff  instituted  M.S.  2/10  against  a  Regd.  Society 

namely  Jeeban  Shuraksha  Small  Traders  Thrift  and  Credit  Co-

operative Society Limited(hereinafter called as Jeeban Shuraksha), 

represent by its Secretary and President namely Mofidul Islam and 

Ijad Choudhury respectively, for recovery of money amounting Rs. 

55,000/-(fifty-five thousand) only. The plaintiff  in his plaint stated 

that  Jeeban  Shuraksha  was  formed  in  the  year  2005  and  duly 

registered  vide  Regd.  No.  814/7004/05.  The  defendants  used  to 

raise  money/fund  from  different  persons  in  the  name  of  said 

institution. 

On 24/07/2008 defendant no. 2 in his capacity of Secretary of 

Jeeban Shuraksha raised false hopes to the plaintiff and succeeded 

in raising a sum of Rs. 45,000/-(forty-five thousand) only from the 

plaintiff  by  saying  him  that  the  said  amount  would  be  doubled 

within a period of 1(0ne) year. The defendant no. 2 in his capacity 

of  Secretary  issued  to  the  plaintiff  a  money  receipt  (marked  as 

exhibit-1). After expiry of the stipulated one year, the plaintiff did 

not receive double the amount that he paid. The plaintiff enquired 
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about the matter and came to know from the relevant records that 

the said amount was not entered into the cash book of the said 

institution. The whole amount was intentionally misappropriated by 

the defendant No. 2 for his personal gain.  A notice dtd.- 08/10/09 

was served upon defendant no.2 and stating that in the capacity of 

President of Jeeban Shuraksha the defendant no.2 took a loan of Rs. 

45,000/-executing a money receipt in favour of the plaintiff. Another 

notice  dated-  08/03/10 was  served upon the  defendant  no.2,  on 

behalf  of  plaintiff,  demanding  payment  of  Rs.45,000/-  with  12% 

interest per annum amounting Rs.9,000/- and Rs. 1000/- as cost of 

the notice total-Rs.55,000/- to be paid within 1 (one) month from 

the date of received of the notice which was exhibited marking as 

Exhibit-2.  The  notice  dated-  08/03/10  was  duly  served  upon the 

defendant but no response was made by the defendants. 

The defendants contested the suit by filing written statement 

taking the pleas inter alia that the suit is not maintainable, that the 

suit of the plaintiff is bad under Assam Money Landers Act & Rules, 

hence  liable  to  be  dismissed.  Jeeban  Shuraksha,  being  a  Co-

operative society Limited has no right to take loan with a promise to 

pay double of loan amount to the money lender within a year. Suit 

is bad for mis-joinder of parties, as defendant No.2 & 3 are not the 

existing  Secretary  and  President  and  were  not  Secretary  and 

President  of  Defendant  No.1  at  the  time of  issue  money receipt 

dated-24/07/08. The plaintiff took different pleas at different stages 

in  filing  the  present  suit.  The  claim  of  plaintiff  as  stated  in 

paragraph  3  of  plaint  and  narration  of  Annexure  1,  2  &  3  are 

confusing,  misleading collusive and contradicts  the plaintiffs  own 

claim. The defendants stated that the money receipt Annexure 1 

was not written by defendant No. 2, most probably written by two 

persons  and  it  was  manufactured  by  somebody  else  applying 

criminal mind. Annexure 1 is the fake receipt created by the plaintiff 

only  for  purpose  of  the instituting the present  suit.  Annexure 1, 

receipt allegedly issued by Jeeban Suraksha Co-operative Society 

Limited dated 24/07/08 i.e. the defendant No. 1, if any liability fixed, 
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will be the liability of defendant No. 1. The defendant No. 2 is not 

personally liable for alleged loan. The plaintiff is not entitled to get 

any relief as prayed for and the suit is liable to be dismissed. 

On the basis of the pleadings of parties, following issues were 

framed: 

1. Whether there is cause of action for the suit?

2.  Whether  the  suit  is  maintainable  in  its  presents  forms  and 

manner?

3. Whether the defendant no-2 and 3 were Secretary and President 

respectively when Rs-45000/- is raised from the plaintiff?

4. Whether plaintiff had advanced Rs-45,000/- to the defendant no-2 

on being induced by him to invest in this scheme?

5. Whether the money receipt signed by the def no-2 to plaintiff 

which is marked as annexure-1 is false?

6. Whether plaintiff is entitled to relief prayed for?

7. To what other relief the parties are entitled?

During trail the plaintiff side examined 2(two) witnesses and 

adduced some documents in support of his case. Defendant side 

also examined 2(two) witnesses. 

DISCUSSION, DECISION AND REASONS

Issue no. 1:- The issue no.1 is whether there is a cause of 
action for the suit.  The plaintiff  filed this  suit  for  recovery of  an 
amount  of  Rs.  55,000/-  (Fifty  Five  Thousand)  only  from  the 
defendants alleging inter-alia that the defendant no. 2 Mofidul Islam 
in the capacity of secretary of Jeevan Suraksha received an amount 
of Rs. 45,000/-( Fourty Five Thousand) only from him with a promise 
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that the said amount will be doubled within 1(one) year but after 
expiry of the stipulated period of 1(one) year the plaintiff did not 
get the money and on enquiry he came to know that the defendant 
no.  2  did  not  invest  the  money  in  Jeevan  Suraksha  and 
misappropriated the same for his personal gains.

The defendant nos. 2 and 3 contested the suit and in their 
written statement they denied all  the allegations leveled against 
them by the plaintiff. The defendants denied receipt of any money 
from  the  plaintiff.  The  defendants  stated  that  Jeevan  Suraksha 
being a Co-operative Society Limited has no right to borrow any 
loan under promise of making the same double within 1(one) year. 
The defendants also stated that the money receipt submitted by the 
plaintiff on which he has based his entire claim is forged document 
and it  was  never  issued nor  signed by  the  defendant  no.2.  The 
defendants also stated that the plaintiff took different pleas in two 
different pleaders’ notices issued contradicting his own case. The 
defendants  further  stated  that  Jeevan  Suraksha  being  a  co-
operative society limited is an independent juristic person having its 
own legal entity and therefore the defendant no.2 and 3 are not 
personally liable for the same.

From the rival contentions of the parties it is clear that there 
is a cause of action for the suit and the ld. Munsiff no. 1 Goalpara 
rightly decided the issue no.1 in affirmative

 
Issue no. 2:- Issue no.2 is whether the suit is maintainable 

in  it’s  present  form  and  manner.  Section  9  of  CPC  deals  with 
maintainability of suit according to which all suits of civil nature the 
cognizance of which is not barred either expressly or impliedly is 
maintainable  in  a  Civil  Court.  From  perusal  of  the  materials  on 
record it appears that thee is no express or implied bar in dealing 
with a suit of this nature and on the basis of section 9 of CPC the ld. 
Munsiff no. 1 Goalpara rightly decided the issue no.2 in affirmative. 

Issue no.3:- Issue no. 3 is whether the defendant nos. 2 and 
3  were  secretary  and  president  respectively  when  Rs.  45,000/- 
(Fourty Five Thousand) only were raised from the plaintiff. The PW-1 
Moynuddin Bhuyan in his evidence stated that the defendant no. 2 
was secretary of Jeevan Suraksha and in the capacity of secretary 
an amount of Rs. 45,000/- (Fourty Five Thousand) only was received 
from him and the defendant no. 3 Isad Choudhury was the President 
at  that  time.  The  DW-1  Mofidul  Islam  in  his  cross-examination 
admitted  that  he  and  Isad  Chowdhury  opened  the  Co-operative 
Society in the year 2005. The PW-1 stated in his cross-examination 
that before filing this suit he visited the place where the office of 
Jeevan Suraksha Co-operative Society was situated but surprisingly 
he was informed by the people of the locality that no such society 
exists. The ld. Munsiff no. 1 while deciding the issue no. 3 stated 
that the defendants did not refuse the pleaders’ notices nor filed 
any application before the Court for striking out their names from 
the  suit.  Hence  the  ld.  Munsiff  no.  1  Goalpara  had  drawn  and 
inference and arrived at a conclusion that at the relevant time the 
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defendant nos.  2 and 3 were secretary and President of  the Co-
operative Society. 

From perusal of the written statement and the evidence of 
DW-1  it  appears  that  the  defendants  stated  that  they  were  not 
secretary and president of Jeevan Suraksha Co-operative Society at 
the  relevant  time i.e.  on  24/07/08. The  denial  is  evasive  in 
nature  which  amounts  to  admission.  Accordingly  this  issue  was 
rightly decided by the ld. Munsiff no. 1 in affirmative. 

Issue nos. 4 & 5:- Issue no. 4 is whether the plaintiff had 
advanced Rs. 45,000/- (Fourty Five Thousand) only to the defendant 
no. 2 on being induced by him to invest in the scheme. The issue 
no. 5 is whether the money receipt was given by the defendant no. 
2 to the plaintiff. The PW-1 in his evidence stated that on 24/07/08 
the defendant no.2 in the capacity of secretary of Jeevan Suraksha 
Co-operative Society raised false hopes at his shop and received an 
amount of 45,000/-  (Fourty Five Thousand) only from him with a 
promise to repay double the amount within 1(one) year and issued 
a  “pucca”  receipt.  The  PW-2  Abdul  Goni  Mullah  in  his  evidence 
stated that on 24/07/08 he was in the shop of the plaintiff and on 
that  day  secretary  of  Jeevan  Suraksha  visited  the  shop  of  the 
plaintiff  and told him that any amount invested by him would be 
doubled  within  a  year.  He  further  stated  that  the  plaintiff  was 
induced by the defendant no.2 and the plaintiff had paid an amount 
of Rs. 45,000/- (Fourty Five Thousand) only to the defendant no. 2 
and defendant no. 2 received the money in his presence. 

From  the  evidence  of  the  PW-1  it  appears  that  in  his 
examination-in-chief he stated that the transaction took place on 
24/07/08 in the shop of the plaintiff but the PW-2 in his evidence 
recorded on 09/11/11 clearly stated that transaction took place on 
14/07/08 in the shop of the plaintiff. 

In  his  cross-examination  the  PW1  admitted  that  prior  to 
24/07/08  there  was  no  discussion  in  between  him  and  the 
defendant no.2 with regard to alleged scheme of Jeevan Suraksha 
Co-operative Society.  The PW-1 also admitted that  he had given 
45,000/- (Fourty Five Thousand) only to Jeevan Suraksha committee 
through defendant no.2. The PW-1 also admitted that in the Exhibit-
1 there is no mention about any terms and condition/purpose for 
which the money was given. But from perusal  of  the Exhibit-1 it 
appears that the money was received for business purpose. From 
perusal  of  the  Exhibit-1  it  also  appears  that  there  is  no  seal  of 
Jeevan Suraksha Co-operative Society. The PW-1 admitted that in 
the Exhibit-2 it appears that the same was issued under instruction 
of the plaintiff and in the said pleaders notice it has been clearly 
stated that an amount of Rs. 45,000/- (Fourty Five Thousand) only 
was received by the defendant no. 2 on 24/07/08 in the capacity of 
president of Jeevan Suraksha as loan with a promise to refund the 
same within a period of 6 (six) months though the PW-1 and PW-2 in 
their evidence-in-chief stated that the defendant no. had issued the 
exhibit-1  on  24/07/08  but  in  cross-examination  both  of  them 
admitted that Exhibit-1 was not written in their presence rather it 
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was prepared on some earlier date. The PW-1 in his evidence clearly 
stated that he can’t say who wrote the Exhibit-1. He also stated that 
Exhibit -1 was prepared in advance by the defendant no. 2. PW-2 
also  stated  that  the  content  of  Exhibit1  was  not  written  in  his 
presence.  Therefore,  from the evidence of  the PW-1 and PW-2 it 
appears that prior to 24/07/08 there was no discussion regarding 
investment scheme of Jeevan Suraksha in between the plaintiff and 
defendant no. 1 and so it was not possible for the defendant no. 2 
to prepare the Exhibit-1 in advance by putting the amount. 

In  the  course  of  argument  ld.  counsel  for  the 
defendants/appellants submitted that when there was no discussion 
in between the plaintiff and defendant no. 2 regarding investment 
scheme of Jeevan Suraksha Co-operative Society before 24/07/08 
how it can be believed that the defendant no. 2 had knowledge in 
advance that the plaintiff would invest an amount of Rs. 45,000/- 
(Forty Five Thousand) only in Jeevan Suraksha Co-operative Society 
and prepared the Exhibit-1 in advance.

The PW-1 and PW-2 in their evidence however stated that the 
defendant no. 2 put his signature in the Exhibit 1 in their presence. 
The DW-1 on the other hand admitted his signatures in the written 
statement  which  were  marked  as  Exhibit-8  to  Exhibit  8(5)  but 
clearly denied the signature marked as Exhibit 1(1). In his written 
statement also the defendant no. 2 denied putting his signature in 
the money receipt and therefore it was the burden of the plaintiff to 
prove that the signature in Exhibit-1 which is marked as Exhibit 1(1) 
is the signature of the defendant no.2.

The ld. Munsiff no. 1 while deciding the no. 4 and 5 simply 
stated that both the PW’s in their evidence said that in the Exhibit 
-1 Exhibit 1 (1) is the signature of the defendant no. 2 and hence 
they corroborated each and other. It was also stated that though 
the defendant no. 2 denied his signature in Exhibit-1 but he did not 
ask for expert opinion or test in the FSL. 

Section 67 of Indian Evidence Act says that if a document is 
alleged put sign or to have been written wholly or not part by any 
person,  the  signature  or  the  handwriting  of  so  much  of  the 
document as is alleged to be in that person’s handwriting must be 
proved to be in his handwriting. At the same time the burden of 
proof as to any particular fact lies on that person who wishes the 
Court to believe in its existence, unless it is provided by any law 
that the proof of that fact shall lie on a particular person. As per 
section 101 of Indian Evidence Act the burden of proof lies on the 
party who asserts the affirmative of the issue. Under section 101 of 
Indian Evidence Act, the party has to prove the whole of the facts 
which he alleges to entitle him to judgment when the burden of 
proof lies on him, while section 103 of Indian Evidence Act provides 
for the proof of a particular fact.  As it is the plaintiff who alleged 
that the Exhibit-1(1) is the signature of the defendant no. 2 and the 
same being denied by the defendant no. 2 in his written statement 
and evidence, it was the burden of the plaintiff to prove the same 
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by obtaining expert  opinion but  the ld.  Munsiff  no.  1 shifted the 
burden upon the defendant.

  
The ld. Munsiff no. 1 on the basis of the provisions of section 

73 of the Indian Evidence Act compared the signature marked as 
Exhibit 1(1) with the signatures available in the written statement 
and  the  deposition  sheet  and  arrived  at  a  conclusion  that  the 
Exhibit 1(1) is the signature of the defendant no. 2. From perusal of 
the written statement submitted y the defendants it appears that 
the Exhibit-8 to Exhibit-8(5) were not signed by the ld. Munsiff no. 1. 
But since the DW-1 had admitted those signatures to be his own 
therefore that can be taken into consideration. 

As it is the plaintiff who alleged that the Exhibit 1(1) is the 
signature of the defendant no. 2 and the same being denied by the 
defendant no. 2 in his evidence, it was the burden of the plaintiff to 
prove the same by obtaining expert opinion but the ld. Munsiff no. 1 
shifted the burden upon the defendant by saying that the defendant 
no.2 did not apply for expert opinion and finally took the burden of 
comparing  the  signature  upon  him.  Section  73  of  the  Indian 
Evidence Act empowers the Court to compare any signature, writing 
or seal admitted or proved to the satisfaction of the Court to had 
been written or made by that person may be compared with the 
one which is to be proved.

From materials  available  on  record  it  appears  that  the  ld. 
Munsiff no. 1 Goalpara, while deciding the issue no. 5 arrived at a 
conclusion on the basis of the comparison under the section 73 of 
the  Indian  Evidence  Act  and  held  that  thee  is  no  doubt  that 
defendant no. had issued the Exhibit-1.

The  Hon’ble  Supreme  Court  in  O.  Bhaskaran  -vs-  K. 
Sudhakaran and another reported in  AIR 1996 SC 1140 while 
dealing with an Election Petition held as follows:

“17.  It  appears  that  the  learned  Judge  has  decided  the 
question  of  void  and  invalid  votes  on  insufficient  materials  and 
evidence in the case. Majority of  the witnesses denied that they 
have  voted  more  than  once  and  they  have  also  denied  their 
signatures  in  the  counterfoils.  Under  such  circumstances,  the 
learned  Judge  could  have  summoned  documents  containing 
admitted  signatures  for  comparison  by  an  expert  and  also  by 
comparing them himself. Instead the learned Judge understood the 
hazardous  task  of  comparing  hundreds  of  disputed  signatures 
which  are  not  having  individual  characteristics  to  set  aside  the 
election of a candidate, the appellant herein.

18.  The learned Judge in the course of  the judgment  has 
observed as follows:

Most  of  the  witnesses  either  denied  their  signature  or 
expressed their  inability to identify their  signatures.  In  the 
case  of  some  well-executed  persons  when  counterfoils 
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containing the signature were shown to them, they stated 
that they could not identify the signatures. Every reasonable 
prudent  person  would  be  able  to  identify  his  signature 
whenever the signature is shown to him.
19.  Notwithstanding  the  above  fact,  namely,  the  learned  Judge 
while  doubting  the  testimony  of  the  witnesses,  instead  of 
confronting them in a legal way to get the truth, jumped to his own 
conclusion.  The  learned Judge  in  the  course  of  appreciating  the 
scope of Section 73 of the Evidence Act and having given a finding 
that  under  Section 73 of  the  Evidence  Act  a  disputed  signature 
could be compared only with the admitted signatures, proceeded to 
compare  the  signatures  found  in  the  counterfoils  to  find  out 
whether both the signatures were to be by the same person.

20.  On  the  peculiar  facts  of  this  case,  the  learned Judge 
erred in taking upon himself the task of  comparing the disputed 
signatures on the counterfoils without the aid of an expert or the 
evidence  of  persons  conversant  with  the  disputed  signatures. 
Therefore, the approach made by the learned Judge is not in 
conformity with the spirit of Section 73 of the Evidence Act. 
Though  the  rulings  of  this  Court  in  State  v. Pali  Ram 
MANU/SC/0189/1978 :  1979CriLJ17  and  Fakhruddin  v.  State  of 
Madhya Pradesh AIR 1967 SC 326 were brought to his notice, the 
learned Judge proceeded to  compare  the disputed signatures  by 
himself and decided the issue. While doing so, the learned Judge 
observed as follows:
So all these witnesses are in the habit of occasionally putting 
their  signature.  Strangely  enough  most  of  the  witnesses 
either denied their  signature or expressed their inability to 
identify  their  signature.  Even  in  the  case  of  some  well-
educated  persons  when  counterfoils  containing  the 
signatures were shown to them, they stated that they could 
not identify the signatures. Every reasonable prudent persons 
would  be  able  to  identify  his  signature  whenever  the 
signature is  shown to him. It  is  clear  that  these witnesses 
denied their signatures or failed to identify the signature with 
a definite purpose that at least one signature should not be 
taken as the admitted signature so as to make a comparison 
with  the  denied  signature.  It  is  also  possible  that  the 
witnesses who had cast more than one vote pretended that 
they could not identify any of the signatures to make believe 
that they had not cast more than one vote. The denial of the 
signatures and the failure of these witnesses to identify their 
own signatures is to be viewed in the background of similarity 
of the signatures found in the various counterfoils.

Again the learned Judge observed as follows :

It is true that under Section 73 of the Evidence Act a 
disputed signature could be compared only with the admitted 
signature or signature proved to the satisfaction of the court 
to have been written or made by that person. Reliance was 
placed on the decision reported in State (Delhi Admn.) v. Pali 
Ram MANU/SC/0189/1978 : 1979CriLJ17 and contended that it is 
not  advisable  that  a  Judge  should  take  up  the  task  of 
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comparing the admitted handwriting with the disputed one to 
find  out  whether  the  two  agree  with  each  other  and  the 
prudent course is to obtain the opinion and assistance of an 
expert. This opinion was expressed by the Supreme Court in 
a criminal case while considering the question whether the 
accused had committed the offence of forgery and cheating. 
In Fakhruddin v. State of Madhya Pradesh AIR 1967 SC 1326, 
the  Supreme  Court  observed  that  comparison  of  the 
handwriting  by  the  court  with  the  other  documents  not 
challenged as fabricated, upon its own initiative and without 
the  guidance  of  an  expert  is  hazardous  and  inconclusive. 
These  observations  were  made  in  the  facts  and 
circumstances  of  such  case.  But,  in  the  instant  case, 
comparison  of  the  signature  found  in  the  counterfoil  are 
made to ascertain whether both signatures were put by the 
same person.

22. The learned Judge in our view was not right either 
in  brushing  aside  the  principles  laid  down by  this  Court 
inMANU/SC/0189/1978 : 1979CriLJ17 (supra) on the ground 
that it was not a criminal case or taking upon himself the 
hazardous task of adjudicating upon the genuineness and 
authenticity of the signatures in question even without the 
assistance of a skilled and trained person whose services 
could  have  been  easily  availed  of. Annulling  the  verdict  of 
popular will is as much as serious matter of grave concern to the 
society as enforcement of laws pertaining to criminal offences, if 
not more. Though it is the province of the expert to act as Judge or 
jury after a scientific comparison of the disputed signatures with 
admitted signatures, the caution administered by this Court is not 
the course to be adopted in such situations could not have been 
ignored unmindful  of the serious repercussions arising out of the 
decisions  to  be  ultimately  rendered.  To  quote,  it  has  been held 
in MANU/SC/0189/1978 : 1979CriLJ17 (supra) :

The matter  can  be viewed from another  angle  also. 
Although, there is no legal bar to the Judge using his 
own eyes to compare the disputed writing  with the 
admitted writing, even without the aid of the evidence 
of  any  handwriting  expert,  the  judge  should,  as  a 
matter of prudence and caution, hesitate to base his 
finding with regard to the identify  of  a handwriting 
which forms the sheet-anchor of the prosecution case 
against  a  person  accused  of  an  offence,  solely  on 
comparison  made  by  himself.  It  is  therefore,  not 
advisable that a Judge should take upon himself the 
task  of  comparing  the  admitted  writing  with  the 
disputed one to find out whether the two agree with 
each other; and the prudent course is to obtain the 
opinion and assistance of an expert.”

11
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In  Thiruvegada Pillai-vs-Navaneethammal and another 

reported in AIR 2008 SC 1541 while dealing with section 73 of the 
Indian Evidence Act held as follows: 

“14. Section 45 of the Indian Evidence Act, 1872 relates to 
'opinion of experts'. It provides inter alia that when the court has to 
form an opinion as to identity of handwriting or finger impressions, 
the opinion upon that point of persons specially skilled in questions 
as  to  identity  or  handwriting  or  finger  impressions  are  relevant 
facts.  Section 73 provides  that  in  order  to  ascertain  whether  a 
finger impression is that of the person by whom it purports to have 
been made, any finger impression admitted to have been made by 
that person, may be compared with the one which is to be proved. 
These provisions have been the subject matter of several decisions 
of this Court.

14.1  In The  State  (Delhi  Administration)  
v. MANU/SC/0189/1978 : Pali Ram 1979CriLJ17 this Court held that 
a court does not exceed its power under Section 73 if it compares 
the disputed writing with the admitted writing of the party so as to 
reach its own conclusion. But this Court cautioned:
Although there is no legal bar to the Judge using his own eyes 
to compare the disputed writing with the admitted writing, 
even  without  the  aid  of  the  evidence  of  any  handwriting 
expert,  the  Judge  should,  as  a  matter  of  prudence  and 
caution,  hesitate  to  base  his  finding  with  regard  to  the 
identity of a handwriting which forms the sheet-anchor of the 
prosecution  case  against  a  person  accused  of  an  offence, 
solely  on comparison made by himself.  It  is  therefore,  not 
advisable that a Judge should take upon himself the task of 
comparing the admitted writing with the disputed one to find 
out whether the two agree with each other; and the prudent 
course is to obtain the opinion and assistance of an expert.

The  caution  was  reiterated  in O.  Bharathan 
v. MANU/SC/0305/1996 :  K.  Sudhakaran AIR1996SC1140  .  Again 
in Ajit  Savant  Majagvai  v. MANU/SC/0822/1997 :  State  of 
Karnataka 1997CriLJ3964  referring  to  Section 73 of  the  Evidence 
Act, this Court held:

The section does not specify by whom the comparison 
shall  be made. However, looking to the other provisions of 
the Act, it is clear that such comparison may either be made 
by  a  handwriting  expert  under  Section 45 or  by  anyone 
familiar  with  the  handwriting  of  the  person  concerned  as 
provided by Section 47 or by the Court itself.

As a matter of extreme caution and judicial sobriety, 
the  Court  should  not  normally  take  upon  itself  the 
responsibility of comparing the disputed signature with that 
of the admitted signature or handwriting and in the event of 
the  slightest  doubt,  leave  the  matter  to  the  wisdom  of 
experts. But this does not mean that the Court has not the 
power to compare the dispute signature with the admitted 
signature  as  this  power  is  clearly  available  under 
Section 73 of the Act.
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14.2 In Murari Lal v. State of Madhya Pradesh 1980 (1) SCC 
704, this Court indicated the circumstances in which the Court may 
itself compare disputed and admitted writings, thus:

The  argument  that  the  court  should  not  venture  to 
compare writings itself, as it would thereby assume to itself 
the role of an expert is entirely without force. Section 73 of 
the  Evidence  Act  expressly  enables  the  court  to  compare 
disputed  writings  with  admitted  or  proved  writings  to 
ascertain whether a writing is that of the person by whom it 
purports to have been written. If it is hazardous to do so, as 
sometimes said,  we  are afraid  it  is  one of  the  hazards  to 
which judge and litigant must expose themselves whenever it 
becomes  necessary.  There  may  be  cases  where  both 
sides call experts and the voices of science are heard. 
There may be cases where neither side calls an expert, 
being  ill  able  to  afford  him.  In  all  such  cases,  it 
becomes the plain duty of the court to compare the 
writings and come to its  own conclusions.  The duty 
cannot be avoided by recourse to the statement that 
the  court  is  no  expert.  Where  there  are  expert 
opinions, they will aid the court. Where there is none, 
the  court  will  have  to  seek  guidance  from  some 
authoritative textbook and the court's own experience 
and knowledge. But discharge it must, its plain duty, 
with  or  without  expert,  with  or  without  other 
evidence.

The  decision  in Murari  Lal (supra)  was  followed 
in Lalit Popli v. MANU/SC/0144/2003 : Canara Bank and Ors.
(2003)IILLJ324SC .

15.  While  there  is  no  doubt  that  court  can  compare  the 
disputed handwriting/signature/finger impression with the admitted 
handwriting/  signature/finger  impression,  such  comparison  by 
court without the assistance of any expert, has always been 
considered to be hazardous and risky. When it is said that 
there is no bar to a court to compare the disputed finger 
impression  with  the  admitted  finger  impression, it  goes 
without saying that it can record an opinion or finding on 
such  comparison,  only  after  an  analysis  of  the 
characteristics of the admitted finger impression and after 
verifying whether the same characteristics are found in the 
disputed  finger  impression.  The  comparison  of  the  two 
thumb impressions cannot be casual or by a mere glance. 
Further, a finding in the judgment that there appeared to 
be  no  marked  differences  between  the  admitted  thumb 
impression  and  disputed  thumb  impression,  without 
anything more, cannot be accepted as a valid finding that 
the disputed signature is  of  the person who has put  the 
admitted  thumb impression. Where  the  Court  finds  that  the 
disputed  finger  impression  and  admitted  thumb  impression  are 
clear  and  where  the  court  is  in  a  position  to  identify  the 
characteristics of finger prints, the court may record a finding on 
comparison, even in the absence of an expert's opinion. But where 
the disputed thumb impression is smudgy, vague or very light, the 

13

13

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0144/2003','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','15661','1');


Money Appeal no. 01 of 2013
court should not hazard a guess by a casual perusal. The decision 
in Muralilal (supra)  and Lalit  Popli(supra)  should  not  be 
construed as laying a proposition that the court is bound to 
compare the disputed and admitted finger impressions and 
record a finding thereon, irrespective of the condition of the 
disputed finger impression. When there is a positive denial 
by  the  person  who  is  said  to  have  affixed  his  finger 
impression and where the finger impression in the disputed 
document  is  vague  or  smudgy  or  not  clear,  making  it 
difficult  for  comparison,  the  court  should  hesitate  to 
venture  a  decision  based  on  its  own  comparison  of  the 
disputed and admitted finger impressions. Further even in 
cases  where  the  court  is  constrained  to  take  up  such 
comparison, it should make a thorough study, if necessary 
with  the  assistance  of  counsel,  to  ascertain  the 
characteristics, similarities and dissimilarities. Necessarily, 
the judgment should contain the reasons for any conclusion 
based on comparison of the thumb impression, if it chooses 
to record a finding thereon. The court should avoid reaching 
conclusions based on a mere casual  or  routine glance or 
perusal.

In  The  State(Delhi  Administration)-vs-Pali  Ram reported  in 
AIR 1979 SC 14  the  Hon’ble Supreme Court discussed the scope of 
section 73 of the Indian Evidence Act and observed as follows:

“19. Before considering the scope of Section 73, it will  be 
appropriate  to  have a look at  the  legislative  background of  this 
provision.  Section 73 like  many  other  provisions  of  the  Indian 
Evidence Act, is modelled after the English law of evidence as it 
existed immediately before the enactment of the Indian Evidence 
Act in 1972.

20.  The  English  Law  on  the  subject,  as  amended  by  the 
English  Acts  of  the  years  1854 and  1865,  was substantially  the 
same  as  incorporated  in  Section 73 of  Indian  Evidence  Act. 
Section 48 of the English Act II of 1855 was as follows :

On an inquiry whether a signature, writing or seal is 
genuine,  any  undisputed  signature,  writing  or  seal  of  the 
party whose signature, writing or seal is under dispute may 
be compared with the disputed one, though such signature, 
writing or seal be on an instrument which is not evidence in 
the cause.

Section 48 was  repealed  and  the  Criminal  Procedure  Act, 
1865 was passed by British Parliament. Section 8 of that Act, which 
still holds the field, provides:

Comparison of disputed writing with writing proved to 
be  genuine:  Comparison  of  a  disputed  writing  with  any 
writing proved to the satisfaction of the judge to be genuine 
shall  be  permitted  to  be  made  by  witnesses;  and  such 
writings, and the evidence of witnesses respecting the same, 
may be submitted to the court and jury as evidence of the 
genuineness or otherwise of the writing in dispute.
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This  Section  applies  in  both  Civil  and  Criminal  Courts  by 
virtue of Section 1 of the Act.

21. Apart from this Section, it was well settled that the Court 
in  the  case  of  a  disputed  writing,  was  competent  to  obtain  an 
exemplar  or  specimen  writing.  In  any  case,  the  Court  was 
competent to compare the disputed writing with the standard or 
admitted  writing  of  the  person  in  question.  The  position,  as  it 
obtained after the passing of the Criminal Procedure Act 28 and 29 
Vict. C. 18, has been summed up by Taylor as follows :-

Under  the  Statutory  Law,  it  seems  clear...  that  the 
comparison may be made either by the witnesses acquainted 
with the handwriting, or by witnesses skilled in deciphering 
handwriting, or, without the intervention of any witnesses at 
all, by the jury themselves (Cobbett v. Kilminister), or in the 
event  of  there  being  no  jury,  by  the  Court....  It  further 
appears that any person whose handwriting is in dispute, and 
who is  present in  Court,  may be required by the Judge to 
write in his presence, and that such writing may be compared 
with the document in question. Doed Devine v. Wilson (1855) 
10 Moore P.C. 502, 530; 110 R.R. 83; Cobbett v. Kilminister 
(1865) 4 F & F 490-(See Taylor on Evidence by Johnson & 
Bridgman, Vol. 2, paragraphs 1870 and 1871, page 1155).

22.  Let  us  now  compare  it  with  Section 73 of  the  Indian 
Evidence Act, which runs as under:

In  order to  ascertain  whether a signature,  writing or 
seal is that of the person by whom it purports to have been 
written or made, any signature, writing or seal admitted or 
proved to the satisfaction of the Court to have been written 
or made by that person may be compared with the one which 
is to be proved, although that signature, writing or seal has 
not been produced or proved for any other purpose.

The Court may direct any person present in Court to 
write any words or figures for the purpose of enabling the 
court  to compare the words or figures so written with any 
words  or  figures  alleged  to  have  been  written  by  such 
person....

23. It will be seen that the first paragraph of Section 73 is, in 
substance, a combined version of Section 48 of the English Act II of 
1855 and Section 8 of  the  English  Criminal  Procedure  Act,  1865. 
The second paragraph of  Section 73 is  substantially  the same as 
the English Law condensed by Taylor in the above-quoted portion of 
paragraph 1871.

24.  Just  as  in  English  Law,  the  Indian  Evidence  Act 
recognises  two  direct  methods  of  proving  the  handwriting  of  a 
person :

15
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(1) By an admission of the person who wrote it.

(2)  By  the  evidence  of  some  witness  who  saw  it 
written.

These are the best methods of proof. These apart, there are 
three other modes of proof by opinion. They are :

(i) By the evidence of a handwriting expert.

(Section 45)

(ii) By the evidence of a witness acquainted with the 
handwriting of  the person who is  said to  have written the 
writing in question. (Section 47).

(iii) Opinion formed by the Court on comparison made 
by itself. (Section 73)

All these three cognate modes of proof involve a process of 
comparison. In mode (i), the comparison is made by the expert of 
the  disputed  writing  with  the  admitted  or  proved  writing  of  the 
person who is said to have written the questioned document. In (ii), 
the  comparison  takes  the  form  of  a  belief  which  the  witness 
entertains  upon  comparing  the  writing  in  question,  with  an 
exemplar  formed  in  his  mind  from some previous  knowledge  or 
repetitive observance of the handwriting of the person concerned. 
In the case of (iii), the comparison is made by the Court with the 
sample  writing  or  exemplar  obtained  by  it  from  the  person 
concerned.

25. A sample writing taken by the Court under the second 
paragraph  of  Section 73,  is,  in  substance  and  reality,  the  same 
thing as "admitted writing" within the purview of the first paragraph 
of Section 73, also. The first paragraph of the Section, as already 
seen, provides for comparison of signature, writing, etc. purporting 
to have been written by a person with others admitted or proved to 
the  satisfaction  of  the  Court  to  have been written  by  the  same 
person. But it does not specifically say by whom such comparison 
may be made.  Construed in the light  of  the English Law on the 
subject, which is the legislative source of this provision, it is clear 
that  such  comparison  may  be  made  by  a  handwriting  expert 
(Section45) or by one familiar with the handwriting of the person 
concerned (Section 47) or by the Court. The two paragraphs of the 
Section  are  not  mutually  exclusive.  They  are  complementary  to 
each other.

26. Section 73 is therefore to be read as a whole, in the light 
of Section 45. Thus read, it is clear that a Court holding an inquiry 
under the CrPC in respect of an offence triable by itself or by the 
Court of Session, does not exceed its powers under Section 73 if, in 
the  interests  of  justice,  it  directs  an  accused  person  appearing 
before it,  to give his sample writing to enabling the same to be 
compared  by  a  handwriting  expert  chosen  or  approved  by  the 
Court,  irrespective  of  whether  his  name  was  suggested  by  the 
prosecution or the defence, because even in adopting this course, 
the  purpose  is  to  enable  the  Court  before  which  he  is 
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ultimately put up for trial, to compare the disputed writing 
with his (accused's) admitted writing, and to reach its own 
conclusion with the assistance of the expert.”

Therefore from the above decisions of the Hon’ble Supreme 
Court  it  is  clear  that  there  is  no  doubt  that  court  can  compare  the 
disputed  handwriting/signature/finger  impression  with  the  admitted 
handwriting/  signature/finger  impression,  such  comparison  by  court 
without the assistance of any expert, has always been considered to be 
hazardous and risky. It is further observed that the Court should  record 
an opinion or finding on such comparison, only after an analysis of 
the characteristics  of  the  admitted  finger  impression and after 
verifying  whether  the  same  characteristics  are  found  in  the 
disputed  finger  impression.  The  comparison  of  the  two  thumb 
impressions cannot be casual or by a mere glance. A finding in the 
judgment  that  there  appeared  to  be  no  marked  differences 
between  the  admitted  thumb  impression  and  disputed  thumb 
impression, without anything more, cannot be accepted as a valid 
finding that the disputed signature is of the person who has put 
the  admitted  thumb  impression. Where  the  Court  finds  that  the 
disputed finger impression and admitted thumb impression are clear and 
where the court  is in a position to identify the characteristics of  finger 
prints, the court may record a finding on comparison, even in the absence 
of  an  expert's  opinion.  But  where  the  disputed  thumb  impression  is 
smudgy,  vague or very light,  the court should not hazard a guess by a 
casual perusal.

In the instant case the signature marked as Exhibit-1(1) and the 
admitted signatures in fact can not be said to be signatures because in 
those exhibits simply the name of the defendant no. 2 is written in capital 
letters and the same suffers form vagueness. Fro perusal of the evidence 
on record and the judgment passed by the ld. Munsiff  no.1, Golapara it 
appears that there is no finding on such comparison after an analysis of 
the characteristics of the admitted finger impression and after verifying 
whether  the  same  characteristics  are  found  in  the  disputed  finger 
impression.

Therefore from the above discussion it is clear that plaintiff failed to 
discharge his burden of proving the signature of the defendant no.2 in the 
exhibit-1 and the finding arrived at by the ld.  Munsiff  no.1, Golapara is 
without any analysis of the characteristics of the admitted signatures with 
the  disputed  one  and  the  same can not  be  accepted.  Hence both  the 
issues are decided in negative and against the plaintiff/respondent.   

In  the  course  of  argument  ld.  Counsel  of  the 
defendant/appellant  cited  one  case  law  reported  in  AIR-2004-
AP223 in  between  Someswar  Swamy  Vari  Devastanam  Vs 
Dasam Suryanarayana, wherein Hon’ble A.P High Court held that 
Section 8 of Societies Registration Act imposes a bar on imposing 
liability  on  the  member  of  the  society  and  the  decree  passed 
against the member of the society in their individual capacity is a 
nullity. The decree passed against the office bearers of the Society 
can’t  be  up  held  as  the  decree  against  them  in  their  personal 
capacity. 

I have gone through case law. It appears that the said case 
was under section 8 of the Societies Registration Act, 1860.
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Section 20 of Societies Registration Act expressly mentions 
to  what  societies  the  Act  applies.  According  to  section  20  the 
following  societies  may  be  registered  under  the  Societies 
Registration Act, 1860

Charitable  societies,  the  military  orphan  funds  or 
societies established at  the  several  presidencies  or  India, 
societies  established  for  the  promotion  of  science, 
literature, or the fine arts for instruction, the diffusion 
of  useful  knowledge,  [the  diffusion  of  political 
education], the foundation or maintenance of libraries 
or reading-rooms for general use among the members or 
open to the public  or  public museums and galleries of 
paintings and other works of art, collections of natural 
history,  mechanical  and  philosophical  inventions, 
instruments or designs.

In the instant case from perusal of the materials on record it 
appears  that  Jeevan   Suraksha  is  a  society  not  covered  by  the 
Societies Registration Act,  1860 because it  is a society of “Small 
Traders  Thrift  and  Credit  Co-operative  Society  Limited”.  Jeevan 
Suraksha  Co-operative  Society  is  a  registered  society  under  the 
Assam Co-operative Societies Act, 1949. The preamble of the 
Assam Co-operative Societies Act 1949 is as follows: 

“Preamble- An Act to facilitate the formation and working of 
Co-operative Societies and to consolidate and amend the law 
relating to Co-operative Societies in the Province of Assam.

Whereas it is expedient further to facilitate the formation 
and working of Co-operative Societies for the purpose 
of thrift, Self-help, mutual aid and creating the quality 
of credit worthiness among agriculturists, artisans and 
other persons with common economic needs  so as to 
bring  about  a  higher  standard  of  living,  better  business, 
better  methods  of  production,  equitable  distribution  and 
exchange and for that purpose to consolidate and amend the 
law  relating  to  Co-operative  Societies  in  the  Province  of 
Assam.”

From the above provisions it is clear that the case law cited 
by the ld. counsel for the appellants/defendants is not applicable in 
the instant suit.

Issue nos. 6 & 7: In view of the decision of the issue nos. 4 
& 5 it is clear that the plaintiff is not entitled to get any relief as 
prayed  for  in  this  suit.  Accordingly  both  the  issues  are  decided 
against the plaintiff/respondent.

ORDER
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In the result the appeal is allowed on contest with cost. The 

Money  Suit  no.  02/2010  is  dismissed.  The  judgment  and decree 

passed by the ld. Munsiff No.1, Goalpara in Money Suit no. 02/2010 

is hereby set aside.

Send back the case record of Money Suit no. 02/2010 along 

with a copy of this judgment & order.

Given under my hand and seal of this Court on this 23 rd day 

of April, 2015.

Civil Judge, Goalpara

                                           APPENDIX

Plaintiff’s witnesses:

Pw-1……………………Moynuddin Bhuyan

Pw-2…………………..Abdul Goni Mollah

Defendant’s witnesses:

Dw-1…………………..Mofidul Islam

Dw-2…………………..Ejad Choudhury

Court witnesses:  Nil

Plaintiff’s exhibits:

Exhibit-1………………Money receipt

Exhibit-2………………Pleader’s notice dtd. 08-10-09

Exhibits-3, 4 & 5…..Postal receipts

Exhibits-6 & 7……….A/D cards
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(Annexure-II………..Pleader’s  notice  dtd.  08-03-10  not 

exhibited)

Exhibit-8…………....Written statement

Defendant’s exhibits: Nil

Court’s Exhibits: Nil

                                                            Civil Judge, Goalpara
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