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IN THE COURT OF SESSIONS JUDGE, GOALPARA
Criminal Revision No. 51/2015

Present: - Sri T.K.Bhattacharjee, A.J.S

Sessions Judge, 

Goalpara.

Naziul Islam @ Mintu   .....  Revisionist/ Accused.
-Versus

                    State of Assam              ..... Opposite Party

Appearance:-
For the revisionist: Mr. A. Ali, Ld. Advocate.
For the O.P.: Mr. B.K. Das, Ld. P.P.
Date of Hearing: 09-04-2019
Date of Judgment: 02-05-2019.

J U D G M E N T

1. The instant revision petition has been filed by the petitioner/accused on the

grounds  set  forth  in  the  revision  petition  on  being  highly  aggrieved  by  and

dissatisfied with the order dated 24-07-2015 passed by Ld. SDJM (S), Goalpara in

connection with G.R Case No. 310/15 u/s 406/420 of the I.P.C. vide which charges

u/s 406/420 of the I.P.C. were read over and explained to the accused (revisionist) to

which he did not plead guilty and claimed to be tried. 

2. The  brief  facts  of  the  case  is  that  one  ejahar  was  lodged  against  the

revisionist-accused  on  13-02-2015  at  the  Lakhipur  P.S.  by  the  informant  Jachen

Rabha alleging that the said accused took an amount of Rs. 4,22,000 (Four Lakhs

Twenty  Two  Thousand)  only  from  the  informant  and  one  Bulbul  Sangma  on

14.06.2013 and 05.07.2014 for the purpose of supplying power-tiller vehicles to them

but thereafter, the accused failed to supply the power-tiller vehicles nor returned the

money that was taken by him and accordingly, GR case No.310/15 was registered

which  proceeded  in  the  Ld.  Lower  court  until  finally  the  impugned  order  dated

24/07/15  was  passed  which  was  thereafter  challenged  by  the  Revisionist  in  this

Court. 
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3. After  the revision petition was admitted in  this  Court,  notices were issued

upon the O.P. and the connected record of G.R Case No.310/15 was called for and it

was  duly  perused  on  being  received  from the  Ld.  Lower  court.  The  arguments

advanced by the Ld. Counsel for the revisionist and Ld. P.P. for the O.P., were also

heard. 

4. In the course of hearing the Ld. Counsel appearing for the revisionist-accused

argued that the Ld. Court below erred in law and in facts in passing the impugned

order, that the Ld. Court below failed to apply the judicial mind, that there were no

ingredients  to  frame the  charge  u/s  406/420  of  the  IPC against  the  revisionist-

accused in the instant case as the matter was purely civil in nature and as such the

impugned order is liable to be set aside. On the other hand, the Ld. Counsel for the

O.P. submitted that the Ld. Court below has rightly passed the impugned order after

perusal of the materials on record and as such the impugned order is not required to

be interfered with in any manner whatsoever.

5. The  Ld.  Counsel  for  the  revisionist-accused  further  submitted  that  the

informant  ought  to  have approached  the  civil  court  for  appropriate  remedy  and

further, charges u/s 406 of the IPC and also 420 of the I.P.C. cannot be framed in the

one and same breath and he submitted the following decisions in support  of  his

contentions:- 

i. (2006) 2 Supreme Court Cases (Cri) 430

ii. 2014 (3) Gauhati Law Journal 294

iii. 2013(6) Gauhati Law Journal 641

iv. 2011 (6) Gauhati Law Journal 105

6. In view of  the rival  contentions  of  the respective Ld.  Counsels  ,  it  is  felt

necessary to peruse the connected case record i.e. GR case No. 310/15 very carefully

in order to ascertain whether there was any illegality, impropriety , irregularity etc. in

the impugned order dated 24/07/15.

7. I have carefully gone through the LCR and also the above mentioned decisions

submitted  by  the  Ld.  Counsel  for  the  revisionist-accused  and  find  that  the  Law

mandates that - “If a person is accused to have committed an offence under section
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406 of the I.P.C., in relation to a transaction, he cannot, in one and same breath, be

said  to  have committed an offence u/s  420 of  the IPC,  in  relation to  the same

transaction”. It may however be mentioned in this context that the Law is well settled

that if on the basis of materials on record, a court could come to the conclusion that

commission of the offence is a probable consequence, a case for framing of charge

exists.  It  may also be mentioned that  once  the trial  court  has  framed a charge

against an accused the trial  must proceed without unnecessary interference by a

superior court and any attempt by the accused for quashing of a charge before the

entire prosecution evidence has come on record, should not be entertained except in

exceptional  cases-  Ref.  :  State  vs.  Gyan  Devi  (2000)  8  SCC  239.  Further, the

crystallized judicial view is that at the stage of framing charge, the court has to prima

facie consider whether there is sufficient ground for proceeding against the accused

and  the  court  is  not  required  to  appreciate  evidence  to  conclude  whether  the

materials  produced  are  sufficient  or  not  for  convicting  the  accused.  –  State  vs

Mohanlal  (2006)  6  SCC 338.  While  framing  charges,  the  Magistrate  has  only  to

consider generally  the materials  placed before him by the investigating officer in

considering the sufficiency of ground for proceeding against the accused and the

truth, veracity and effect of evidence which the prosecutor proposes to adduce are

not to be meticulously judged. Moreover, the ratio of law laid down in the case of

Kalyani v. Janak C. Mehta & Ors. [2009(1) SCC 516] is that even if the allegation

discloses a civil dispute, the same by itself may not be a ground to hold that the

criminal proceedings should not be allowed to continue and in view of the above

position of  law I  am of the opinion that there is  ground for presuming that the

revisionist- accused has committed an offence u/s 420 of the IPC which the Ld. Court

below is competent to try and as such it was necessary for the Ld. Court below to

frame in writing the said charge against the said accused but however, the impugned

order dated 24-07-2015 does not indicate that any charge was framed in writing  as

required by law and moreover the printed charge form is also not available in the

lower court  case record and considering all the facts and circumstances of this case,

I am of the opinion that the framing of charge is required to be made in writing and

accordingly, this  case is  forwarded back to the Ld. Lower court  with direction to

reconsider framing of a charge u/s 420 of the IPC against the accused in writing after
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giving an opportunity of hearing to both the sides and thereafter the Ld. Magistrate

shall proceed with the case against him as expeditiously as possible.

8. With the above observations and directions, the revision stands disposed of on

contest but without any cost. Accordingly, the impugned order dated 24.07.15 passed

by SDJM(S),  Goalpara in  G.R Case No. 310/15 is  hereby set aside and the case

record is forwarded back with direction to the Ld. Lower court to reconsider framing

of  a  charge  u/s  420  of  the  IPC  against  the  accused  in  writing  after  giving  an

opportunity  of  hearing  to  both  the  sides  as  indicated  above.  The  revisionist  is

directed to appear before the Ld. Lower court on or before 16/05/2019 to obtain

further instructions. 

9. Send back the LCR along with a copy of this judgment. 

Given  under  my  hand  and  the  seal  of  this  court  on  this  the  2nd day  of

May/2019.

(T.K.Bhattacharjee)

Sessions Judge,
Goalpara.

Dictated & corrected by me;

Sessions Judge,
Goalpara.


