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HIGH COURT FORM NOL.(J)2 

HEADING OF JUDGEMENT IN ORIGINAL SUIT. 

_________________ 

 

Dist. Goalpara. 

IN THE COURT OF DISTRICT JUDGE, GOALPARA. 

 
Present:- Shri T.K.Bhattacharjee,  
District Judge, Goalpara. 

 

Misc. (G) Case No. 42/2014 

          Motleb Ali  ............... Petitioner. 

-Versus- 

Mustt. Sona Khatun   .............. Opposite Party 

 

Appearance:- 

For the petitioners: Sri. B. Hussain, advocate  

For the O.P.: Sri A. Matin, advocate. 

Date of Evidence:  18.05.15; 13.08.15; 22.04.16; 17.11.16. 

Date of Judgment: 29.05.2019 

And having stood for consideration to this day the court delivered the following Judgment: 

J U D G E M E N T 

 

1. This is an application filed by the petitioner u/s 17 of the 

Guardianship Act. 1980 praying for custody and guardianship of the minor 

son of the petitioner. 
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2. The brief facts of the petitioner’s case is that the 

respondent/O.P. is the mother-in-law of the petitioner and during the 

marital life of the petitioner with the respondent’s daughter namely Parbin 

Sultana they were blessed with a son named Sahzamal Akhter @ Parbin 

Zaman Akhter but subsequently, due to some dispute between the 

petitioner and his wife, she started living in the house of the respondent 

with the minor child and thereafter, on 27-10-2008 the petitioner was 

divorced by his wife and thereafter on 28-09-2009 the petitioners wife died 

in her mother’s house leaving the minor child in the house of the 

respondent and thereafter though the petitioner tried to take back his son 

to his residence the respondent did not allow him to do so and continued to 

keep the petitioner’s son in her house by force for which the minor child is 

being deprived of proper maintenance and education and love and affection 

of his father and hence this case was filed. 

 

3. On receipt of the notice of this case the respondent filed her 

written statement stating inter alia that this case is not maintainable, that 

the petitioner drove out his wife along with his child for which they took 

shelter in the house of the respondent, that the respondent is taking proper 

care of the child, that the petitioner never came forward to take back his 

child, that the petitioner is having his first wife with him etc.  

 

 

4. Thereafter, this case proceeded for evidence during which 

both the sides adduced evidence and 2 witnesses from each side were 

examined in support of their respective pleadings. However, the parties 

failed to appear subsequently and did not participate in the arguments of 

this case for which this court was compelled to determine the matter at 

hand on merit without hearing the arguments of the parties and only on the 

basis of the evidence on record. 
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5. The P.W.-1 was the petitioner and from his examination-in-

chief on affidavit it is found that a dispute arose between him and his wife 

for which his wife started living in her mother’s house with her son but 

subsequently his wife died on 28-09-2009. According to the P.W.-1, the 

respondent does not take proper care of the child but from his cross 

examination it is found that the petitioner is having his first wife and five 

children living with him at his house which is situated at a village area 

known as Hahcharabori but that, the respondent lives at Goalpara town with 

the minor son of the petitioner. His cross examination also shows that his 

son had never gone to his house since his birth. The P.W.-1 is also not 

aware that his son is reading in school.  

 

6. The P.W.-2 was one Md. Motibor Rahman, and from his 

testimony it is found that according to him, the petitioner is the fit and 

proper person to be the guardian of the minor but he could not say whether 

the petitioner ever visited the house of the respondent in order to bring 

back his son. 

 

 

7. The D.W.-1 was the respondent namely Sona Khatun, and 

according to her, the petitioner had married her daughter Parbin Sultana in 

the year 2006 as his 2nd wife by concealing his first marriage and thereafter 

he used to torturer her from time to time and finally he had driven her out 

along with her child aged about 1.5 years at that time. The D.W.-1 also 

stated in her evidence that after Parbin Sultana expired the petitioner did 

not make any effort to take back his son and he has now filed this case in 

order to escape from the liability of giving maintenance to the minor child. 

The D.W.-1 also stated that, the said minor child is very much safe with her 

and he is peacefully residing with her and also attending school and proper 

care is being taken by her since his childhood. Her cross examination shows 

that the petitioner never visited her house to take back his son who is 
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reading in class 3 and also that the D.W. -1 is having her own house and a 

betel-nut shop. 

 

8. The D.W.-2 was one Fatema Begum who supported the 

contentions of D.W.-1 and from her cross examination it is found that she 

had never visited the house of the petitioner. 

 

 

9. Now therefore, from the above evidence it transpires that the 

minor child is living in the house of the respondent since the age of 1.5 

years and further, the house of the respondent is at Goalpara town and 

moreover, the respondent is also taking care of his well being and 

education. On the other hand, the father of the child, the petitioner lives in 

a village area with his first wife and 5 other children and from the testimony 

of the petitioner it is found that his minor son never went to his house since 

his birth and further, the petitioner also did not make any sincere effort to 

extend any help for the well being of his son and taking into consideration 

all the aspects as well as the welfare of the minor and the fact that he may 

face hardship in the unfamiliar environment of his father’s house which is a 

village area where there are numerous other inmates and where he had 

never been before and also taking into account the callous attitude of the 

petitioner in not extending any help to his minor son ever and who is having 

another wife and other children, it appears to me that the petitioner has 

failed to establish the fact that he is the fit person to take proper care of his 

minor son. Further, the testimony of the petitioner is silent regarding the 

earnings of the petitioner and nor he has stated anything about his assets 

or liabilities and moreover, the D.W.-1 and D.W.-2 were not cross examined 

effectively and apart from that, the application of the petitioner is not 

supported by a declaration of the willingness of the proposed guardian to 

act as required by law and therefore, considering all the facts and 
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circumstances I am of the opinion that the petitioner has failed to establish 

his case and as such the same is liable to be dismissed.  

 

10. In view of the above, this case is dismissed. However, no 

costs are imposed. 

Given under my hand and the seal of this court on this the 29th day 

of May/2019.  

 

(T. K. Bhattacharjee) 
District Judge, 
Goalpara. 

Dictated & corrected by me: 

 
District Judge, 
Goalpara. 

 


