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BEFORE THE SESSIONS JUDGE :::::::::::::::::::::::::::::::::::::: GOALPARA 

Sessions Case No. 127/2016 

U/s: 376 of I.P.C. 

 

  State of Assam 

         -VS- 

            Mohar Ali   ……..  Accused person 

 
Present: Shri. T.K.Bhattacharjee, A.J.S. 

   Sessions Judge, Goalpara 

Dates of evidence  : 30.05.17; 21.07.17; 25.08.17; 07.12.17; 22.11.18 

Date of argument  : 19.06.19 

Date of Judgment  : 03-07-2019 

 

Appearance: 

For the Prosecution           : Mr. B.K. Das, Ld. P.P.  

For the Defence  : Mr. Anowar Hussain , Ld. Advocate. 

J U D G M E N T 

1.  The brief facts of the prosecution case is that on 13.10.2015, an ejahar 

was lodged by the informant alleging that on 11.10.2015, at about 9-00 am in 

the morning, when she and her minor daughter was sleeping in their house, 

the accused came there on the pretext of searching for a cow and he caught 

hold of the informant/victim and raped her and thereafter, he threatened her 

not to disclose the matter to anyone and left.  Accordingly, this case was 

initiated. 

2.  On receipt of information to that effect, the police registered a case vide 

Goalpara PS Case No. 645/15 u/s 376 of the IPC and after the investigation 

was completed, the police submitted a charge-sheet against the accused Md. 

Mohar Ali u/s 376 of the IPC sending him up for the purpose of trial. 
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3.  Thereafter, on appearance of the accused before the learned committal 

court, relevant copies were furnished to him and the case was committed to 

this court which was pleased to frame a charge u/s 376 of the IPC against the 

accused vide order dated 30.9.2016 and the contents of the said charge read 

over and explained to the accused to which he pleaded not guilty and claimed 

to be tried.  Accordingly, the trial of this case commenced. 

4.  In the course of trial, six (6) witnesses were examined in support of the 

prosecution case including the informant/victim, the Medical Officer and also 

the Investigating Officer of this case and after the prosecution evidence was 

recorded, the examination of the accused u/s 313 of the Cr.P.C. was conducted 

and his statements were recorded during which he declined to adduce any 

evidence in defence. Thereafter, the arguments of the learned respective 

counsels of both the sides were heard and the entire evidence in the case 

record was duly perused in order to determine the matter at hand.  

5. POINTS FOR DETERMINATION: 

(i)  Whether on or about 11.10.2015, at about 9-00am, at Azad Nagar, 

Goalpara Town under Goalpara Police Station, the accused committed rape 

upon the informant/victim of this case as alleged? 

DISCUSSION, REASONS AND DECISION: 

6.  The PW-1 was the informant/victim of this case and from her testimony, 

it is found that according to her, on the date of occurrence, at 9-00am, the 

accused entered her house and he put a Gamocha on her mouth and 

thereafter, he did bad things to her after which she went to her uncle’s house 

and informed them about the occurrence. She also stated that’s when her 

husband returned, she narrated the occurrence to him. Her examination-in-

chief shows that just prior to the occurrence her sister-in-law Rousanara had 

called her. Her cross-examination shows that her wearing apparel (Maxi) was 

not given to the police and that her niece Salema Khatun had seen the 

occurrence. Her cross-examination also shows that during the occurrence, she 

had put her hand at the back of the accused and she did not raise any hue and 
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cry even though the towel (Gamocha) was in her hand.  Her testimony also 

shows that said towel was not seized by the police and that the PW-1 did not 

sustain any injury.  The cross-examination of this witness further shows that, 

just two minutes after the occurrence, her husband had come home which was 

at about 12 noon.  The PW-1 also did not raise any hue and cry after the 

accused left and she admitted that the case was filed after 3/4 days of the 

occurrence after consultation with her husband. Her testimony also shows that, 

her statement was recorded before a Magistrate during which she mentioned 

the name of the accused as one Nurjahan.  Her testimony also shows that she 

knew the accused from before.  

7. The PW-2 was Mr. Habibor Rahman, the husband of the victim and he 

was not present at the place of occurrence during the occurrence.  According to 

him, he went home at about 12noon from the paddy field after which his wife 

told him that accused Mohar Ali had entered their house and that other women 

tried to catch hold of the accused but they failed.   His cross examination shows 

that he did not state to the police that other women folk tried to catch hold of 

the accused  

8. The PW-3 was the Medical Officer who examined the victim on 

14.10.2015 at the Goalpara Civil Hospital but she did not find any sign of recent 

sexual intercourse or any injury in the private parts of the victim.  Her medical 

report was brought on record as Ext.-1. 

9. The PW-4 was one Shahjan Ali and he stated that the victim told him 

that she was raped but she did not disclose to him who had raped her and his 

testimony has failed to help the prosecution case to any significant extent so far 

as the role of the accused was concerned  

 10. The PW-5 was one Giasuddin who came to know about the occurrence 

from the husband of the informant (PW-2) and according to him, a meeting 

took place in the village in this regard but no decision was given.  His cross 

examination shows that he did not see any occurrence. 

11. The PW-6 was the police official who took up the investigation of this 

case during which he visited the place of occurrence, examined the witnesses, 
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prepared the sketch map etc. and from his testimony; it is found that he could 

not arrest the accused as the accused was absconding. His cross examination 

shows that the informant (PW-1) did not state to him that she was called by her 

sister-in-law and that the accused did bad acts on her after which she reported 

the occurrence to her husband’s paternal uncle.  His cross examination also 

shows that he did not seize any wearing apparel of the victim or clothes of the 

bed and further he did not examine Salema Khatun who, according to the 

victim, had seen the occurrence 

12. In the course of argument, the learned Public Prosecutor submitted that 

the testimony of the victim could be relied upon and as such, the accused 

should be punished in accordance with law. On the other hand, the learned for 

the accused submitted that the prosecution case is full of loopholes, 

discrepancies and infirmities and moreover that there was a considerable delay 

in filing the ejahar which facts are fatal to the prosecution case and as such, 

the accused deserves to be acquitted in this case which was filed on false and 

fabricated materials. 

13. On a careful scrutiny of the entire materials available before me, it is 

found that the alleged occurrence took place at about 9-00 am in broad 

daylight and that at that time, one Salema Khatun was there who had seen the 

occurrence as per the testimony of the PW-1.  However, this vital witness was 

not examined by the prosecution in order to lend support to the prosecution 

case.  Further, the sister-in-law of the victim, namely Rousanara was also there 

at that time but even she was not examined by the prosecution. Apart from 

that, the victim did not raise any hue and cry at the time of occurrence even 

though there was other houses situated adjacent to that of the PW-1.  The 

husband of the PW-1 who was examined as the PW-2 did not mention anything 

about the rape of his wife and merely stated that the accused had entered their 

house.  Further, the ejahar was lodged after a few days of the occurrence but 

the PW-1, during her deposition in the court, did not mention anything with 

respect to the delay that was caused.  Moreover, the ratio of law laid down in 

the decision reported in 1 (2012) SLT 12 Supreme Court of India.  Non-

examination of vital witnesses without any explanation is fatal to the 
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prosecution case.  On the other hand, in the Ext.-3, the victim had named 

another person by the name of Nurjahan, that the accused is very much 

familiar and known to the victim.  Apart from that, the victim did not say 

anything specifically about any sexual intercourse and simply stated that the 

accused did bad things (Beya Kaam) to her and there is also nothing to indicate 

that she put up any resistance and taking into consideration of the above facts 

and circumstances, it is apparent that the prosecution case suffers from acute 

infirmities and inconsistencies and as such, it can safely be concluded that the 

prosecution has failed to establish the charge leveled against the accused 

beyond reasonable doubt. 

14.  Accordingly, the accused Md. Mohar Ali is not found guilty u/s 376 of the 

IPC beyond all reasonable doubt and as such, he is acquitted from the said 

charge and set at liberty forthwith.  His bail bond shall, however, remain in 

force for next six months. The judgment as mentioned above is pronounced in 

the open court.  

15.  A copy of this judgment shall be forwarded to the learned District 

Magistrate, Goalpara and the Superintendent of Police, Goalpara for their 

information and necessary action.  

Given under my hand and seal of this Court on this the 2nd day of July, 

2019 at Goalpara, Assam.  

 
 

(T. K. Bhattacharjee), 
Sessions Judge, 

Goalpara. 

Dictated & corrected by me: 

 
Sessions Judge, 
Goalpara. 

 

 

Continued to Appendix.. 
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Appendix: 

Prosecution Witnesses:             Prosecution Exhibit: 

PW1:- Rahima Khatun,          Ext.1:- Medical Report, 

PW2:- Habibor Rahman,    Ext.2:- FIR 

PW3:-Dr. S. Hazarika (MO), Ext.3:- Statement of the victim u/s 164 

Cr.P.C,  

PW4:- Shahjan Ali,     Ext.4:- Sketch Map, 

PW5:- Gias Uddin, 

PW6:- Prafulla Kalita (IO).    

       

Court witnesses:-Nil.                        Defence Witness: Nil. 

 

       Sessions Judge,  

                       Goalpara. 


