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BEFORE THE SESSIONS JUDGE ::::::::::::::::::::::::: GOALPARA 

Sessions Case No. 12/2014 

U/s: 304(B), 302 of I.P.C. 

 

                                 State of Assam 

-VS- 

1.  Abdul Hai 

2.  Must. Jahura Khatun 

3.  Must. Hunufa Khatun  …… Accused person(s) 

 
Present   : Shri. T.K.Bhattacharjee, A.J.S. 

     Sessions Judge, Goalpara 

Dates of evidence  : 03.09.14; 09.04.15; 05.06.15; 29.01.18;  

  03.03.18. 

Date of argument  : 17.07.19; 14.08.19. 

Date of Judgment  : 07-09-2019. 

 

Appearance: 

For the Prosecution           : Mr. B.K. Das, learned P.P.  

For the Defence  : Mr. A. Hussain, learned Advocate. 

 

J U D G M E N T 

 

1. The brief facts of the prosecution case as unfurled from the 

ejahar is that on 29.03.2013, an ejahar was filed by the informant 

Md. Sohid Ali stating, inter alia, that his niece Arjina Khatun was 

married to the accused Abdul Hai about 8/9 months prior to the 

occurrence but, after her marriage the accused persons demanded 
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dowry from her and also used to torture her and finally on 

29.03.2013, at about 12-00 noon, the accused persons set Arjina 

Khatun on fire by pouring kerosene on her body after tying her 

hands and legs as a result of which she was admitted to Goalpara 

civil hospital where she died and hence this case was filed. 

2. On receipt of the information to that effect, the police 

registered Mornoi P.S. Case No.56/2013 u/s 304(B)/34 of the IPC 

and took up the investigation after completion of which, the police 

submitted a charge sheet against the accused persons namely Abdul 

Hai, Johura Khatun and Hunufa Khatun u/s 304(B)/34 of the IPC 

sending them up for the purpose of trial.  

3. Thereafter, on appearance of the said accused persons before 

the learned committal court, the relevant copies were furnished to 

them and the case was committed to this court and subsequently 

this court, vide order dated 08.05.2014, was pleased to frame 

charges against the accused persons u/s 304(B)/ 302/ 34 of the IPC 

and the contents of the said charges were also read over and 

explained to them to which they pleaded not guilty and claimed to be 

tried.  Accordingly, the trial of this case commenced. 

4. In the course of trial, 6 (six) witnesses were examined in 

support of the prosecution case which included the informant, the 

Medical Officer, the Investigating Officer etc. and after the 

prosecution evidence concluded, the examination of the accused 

persons u/s 313 Cr.P.C was conducted and their statements were 

recorded during which they declined to adduce any evidence in their 

defence. 

5. Thereafter, the arguments of the respective learned counsels 

of both the sides were heard and the entire evidence in the case 

record was duly perused in order to determine the matter at hand.  
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6. POINTS FOR DETERMINATION:- 

 (i) Whether on or about 29.03.2013 at about 12:00 noon 

at village Dekdhowa under Mornoi P.S. the accused persons, in 

furtherance of common intention, committed dowry death by causing 

the death of Arjina Khatun as alleged ? 

 (ii) Whether on or about the same date place and time, the 

accused persons, in furtherance of common intention, committed 

murder by intentionally causing the death of Arjina Khatun as  

alleged ?  

DISCUSSION, DECISION AND REASONS:  

7.  The PW-1 was Sahid Ali, who was the informant of this case 

and from his testimony it is found that the deceased Ajiron was 

married to accused Abdul Hai about 7/8 months prior to the 

occurrence.  According to him, his nephew Rofiqul telephoned him 

one day and informed him that Ajiron was burnt and thereafter, he 

went to the house of the accused persons and came to know that 

she was taken to Civil Hospital and he went to the hospital at about 

3-30pm and saw Ajiron in a burnt condition but she was able to talk 

and she told him that her mother-in-law and sister-in-law had burnt 

her and she showed the accused persons who were present in the 

hospital. The PW-1 also stated that after he reached the hospital, the 

accused persons fled away from there. This PW also stated that a 

doctor recorded the statement of the victim and at dusk, the victim 

died. His testimony further shows that his nephew Mofidul had told 

him about the demand of money. His cross-examination shows that 

he stated that he had heard only and that he did not see any 

occurrence. His cross- examination also shows that Mofidul had told 

him about the demand of money and the amount was Rs.1,000/- 

only but Mofidul who awa examined as the PW-3 did not mention 

anything about any cruelty or demand of money upon the deceased 
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by the accused persons.  His cross-examination further shows that 

when he met the victim in the hospital she was in a serious condition 

and was talking with difficulty and she was burnt completely from 

her neck downwards.  His cross-examination also shows that the 

accused persons had brought the victim to hospital and at that time, 

Mofidul and two elder sisters of the victim were there and the name 

of one of them was Abeda.  His cross-examination further shows that 

he had gone to the Mornoi Police Station before the death of the 

victim and that the victim died at about 8-00pm.  His evidence also 

shows that the Goalpara Police Station was close to the hospital and 

the police of Goalpara Police Station were informed and taken by 

him.  His testimony further shows that during the dying declaration, 

one nurse, his nephews, police and other 5/6 people were present 

there. 

8.  The PW-2 was Abeda Khatun, who was the niece of the 

informant.  This witness had gone to the place of occurrence and 

saw the victim lying in the courtyard in a burnt condition but she was 

able to talk and the victim told this witness that the Abdul, Jahura 

and Hanufa had set her on fire after tying her hands.  She also 

stated that the deceased gave a statement before the doctor in her 

presence during which the victim stated that the accused persons 

had set her on fire.  Her cross examination shows that she is the 

sister of Mofidul. Her cross-examination shows that when she 

reached the place of occurrence, the condition of the victim was bad 

and she was completely burnt and she was not identifiable and 

except her hands, her entire body was burnt including her face.  Her 

cross examination also shows that at that time, 15/20 villagers were 

there and they had heard what the victim Ajiron had stated.  Her 

cross examination also shows that she, her brother, Dalbanu, Rofiqul 

had accompanied the victim in the 108 Ambulance and that the 

accused Jahura and Hunufa were also there in the 108 Vehicle.  Her 

testimony also shows that the victim was in a serious condition at 
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that time and that she was not able to open her eyes and her head 

was also burnt. 

9.  The PW-3 was Mofidul Islam, who was the elder brother of 

the deceased/victim. According to this witness, he had gone to the 

place of occurrence with his brother Rofiqul and found Ajiron in the 

courtyard in a burnt condition. This witness also stated that the 

victim Ajiron told him in presence of Dewani Saman that the accused 

persons had set her on fire.  He also stated that the victim gave 

statement before the police and doctor in his presence. His cross-

examination shows that the victim was in a serious condition and 

many people came to the place of occurrence including Bahesh 

Dewani, Atowar Dewani, Saman Dewani and Aynul Dewani. His 

cross-examination also shows that there was a doctor in the 108 

Ambulance where Abeda and Mojiron were also present.  According 

to him, one nurse was also present at the time the victim gave her 

statement and the accused Jahura and Hunufa were also present 

there.  

10.  The PW-4 was Chand Miah and from his testimony, it is found 

that police had seized a kerosene-oil-drum and burnt clothes from 

the house of the accused persons in his presence vide Ext.-3.  

11. The PW-5 was the Medical Officer, namely Dr. Buddheswar 

Mazumdar and from his testimony, it is found that on 30.03.2013 i.e. 

on the next day of the occurrence, he conducted the post mortem 

examination on the dead body of the deceased Arjina Khatun at the 

Goalpara Civil Hospital and from his testimony it is found that the 

deceased sustained 95% burn injuries over her entire body except 

feet, souls and parts of buttock.  His post mortem report in details 

was brought on record as the Ext.-4. His cross-examination shows 

that a patient having injury of such a nature may lose senses. 
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12. The PW-6 was the police official who took up the investigation 

of this case during which he visited the place of occurrence, 

examined the witnesses, took steps for inquest and post mortem etc. 

This witness had arrested the accused persons and after completing 

the investigation, he submitted the charge-sheet against the accused 

persons u/s 304(B)/34 of the IPC vide Ext.-6.  His cross examination 

shows that he had received the ejahar at about 8-30pm and that the 

occurrence took place at about 12 noon on that day i.e. on 

29.3.2013. He further testified that the place of occurrence was at a 

distance of 7/8 KM from the police station having easy 

communication facilities. His cross-examination further shows that 

the informant did not state to him that on seeing him the accused 

persons fled away from the place and that the accused persons had 

demanded Rs.1,000/- (one thousand) and further witness Abeda 

Khatun did not state to him about Ajiron giving a dying declaration to 

the examining doctor. 

13. The prosecution side did not examine any other witnesses and 

from the entire materials available in the case record, it is found that 

important witnesses like Saman Dewani, Bahesh, Atowar, Aynal etc. 

were not examined in order to lend support to the prosecution story 

in connection with the oral dying declaration made by the deceased 

in their presence, they being the independent witnesses. Further, the 

Ext.-1 shows that the informant had taken the victim to the hospital 

after going to the place of occurrence but this fact was not 

corroborated by the informant who deposed that after he went to 

the place of occurrence, he came to know that the victim was taken 

to hospital and accordingly, he had gone to the hospital. The 

testimony of the informant shows that he had gone to the police 

station before the death of the victim but the ejahar, Ext.-1, does not 

mention anything about the statement made by the deceased 

regarding involvement of the accused persons.    
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14.  During the arguments the learned Public Prosecutor submitted 

that the testimony of the witnesses are reliable and supported by 

oral dying declarations and the prosecution has established its case 

successfully and as such the accused persons are required to be 

punished adequately. On the other hand, the learned counsel for the 

accused persons submitted that the prosecution case is full of 

loopholes, discrepancies and infirmities and the alleged oral dying 

declarations are an improved version of interested witnesses which 

cannot be relied upon to convict the accused persons who deserve to 

be acquitted in this case. The learned defence counsel further 

submitted that non examination of persons before whom oral dying 

declaration was made is fatal to the prosecution case by referring to 

the decisions reported in 2013 (4) Gauhati Law Journal (NOC) 

54 and 1994 CRI. L.J. 138 SC. On a careful scrutiny of the entire 

evidence in the case record it is found that the deceased sustained 

95% burn injuries and she was in a serious condition and her face 

and head was also burnt and further there were no independent 

witnesses to support the fact that oral dying declaration was made 

though it was allegedly made in presence of independent persons 

and also in presence of doctor, nurse, etc. Further, the case record 

shows that vide order dated 08.05.2014, my learned predecessor 

was pleased to frame charges under Section 304(B)/ 302/ 34 of the 

IPC against the accused persons. It may be mentioned in this 

context that to bring home a charge u/s 304(B) of the IPC, it must 

be shown that soon before the death of the victim, she was 

subjected to cruelty or harassment by her husband or any relative of 

her husband for, or in connection with any demand of dowry; but in 

the instant case there is no sufficient evidence regarding any cruelty 

or harassment meted out to the victim in connection with any 

demand of dowry soon before her death and as such, the ingredients 

of Section 304(B) of the IPC are very much lacking in the instant 

case.   



Sessions Case No. 12 of 2014                                                                                 Page | 8 of 10 

15.  I have also perused the case laws submitted by the learned 

defence counsel and I am of the opinion that in the absence of any 

recorded dying declaration and in the absence of independent 

corroboration, the oral dying declaration cannot be the sole basis of 

conviction and in such a case, the accused cannot be convicted 

based on the sole oral dying declaration. Moreover, the Medical 

Officer who conducted the post-mortem examination upon the body 

of the deceased, also stated that a patient having injuries of such a 

nature may lose senses and from the testimony of the witnesses it 

was found that the deceased was in a serious condition and in a case 

of this nature it would be quite un-reasonable to expect that the 

victim would be able to talk and narrate the incident to others in the 

absence of any expert opinion in this regard. Further, this matter 

was also not reported to the police immediately which fact has added 

more clouds to the prosecution story. 

16.  Thus from the entire evidence available in the case record it is 

found that it was undisputed that the victim got burnt by fire and 

died subsequently and so, the next question comes as to how she 

had caught fire. It may be mentioned in this context that the law 

permits a dying declaration to be either written or verbal and even 

an oral dying declaration can be acted upon if it inspires confidence 

and does not appear to be tutored. However, in the instant case, the 

verbal dying declaration was made to several persons as testified by 

the witnesses but no independent witnesses came forward to 

support the prosecution version which has apparently rendered the 

prosecution version suspicious and doubtful and from the above facts 

and circumstances it is apparent that the prosecution case is clouded 

with doubts so far as the role of the accused persons were 

concerned with respect to the alleged occurrence.  It is needless to 

say that the burden is on the prosecution to establish its case 

beyond reasonable doubt but from the above discussion it is 

apparent that the prosecution has failed to discharge its burden in 
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this context for which the accused persons facing the trial deserve to 

be acquitted. 

17.  In the result, the accused persons namely Abdul Hai, Must. 

Jahura Khatun and Must. Hunufa Khatun are not found guilty u/s 

304(B)/302/34 of the I.P.C. beyond reasonable doubt and as such 

they are acquitted of the said charges leveled against them and set 

at liberty forthwith. However, their bail bonds shall remain in force 

for a period of 6 months from today. The seized materials shall be 

destroyed in accordance with law.  

18. This judgment has been pronounced in the open court. A copy 

of the judgment shall be forwarded to the learned District Magistrate, 

Goalpara and the Superintendent of Police, Goalpara for their 

information and necessary action. 

Given under my hand and seal of this Court on this the 7th day 

of September, 2019 at Goalpara, Assam. 

 

 

(T. K. Bhattacharjee), 
Sessions Judge, 

Goalpara. 

Dictated & corrected by me: 

 
Sessions Judge, Goalpara. 

 

 

 

 

Continue to Appendix.. 
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Appendix: 

Prosecution Witnesses:             Prosecution Exhibit: 

PW-1:- Sahid Ali,          Ext.1:- Ejahar, 

PW-2:- Abeda Khatun,    Ext.2:- Inquest report, 

PW-3:- Mofidul Islam @Sahidul, Ext.3:- Seizure list, 

PW-4:- Chand Miah,    Ext.4:- PM report, 

PW-5:-Dr. Buddheswar Mazumdar(MO), Ext.5:- Sketch Map. 

PW-6:- Siddique Ali Ahmed (IO),  Ext.6:- Charge-sheet,  

       

Court witnesses:-Nil. Defence Witness: Nil. 

 

       Sessions Judge, 

           Goalpara. 


