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BEFORE THE SESSIONS JUDGE, GOALPARA

Sessions Case No. 07/ 2015

U/s 341/343/323/352/354(B)/354/366/376 of I.P.C.

State of Assam

         -VS-

1. Shakeel Hussain  

2. Md. Ershad Hussain

3. Sahenaz Yasmin @Momi    ……..  Accused persons

Present: Shri.T.K.Bhattacharjee, A.J.S.
   Sessions Judge, Goalpara

Dates of evidence: 31/7/15; 05/10/15; 16/05/16; 27/07/17; 23/02/18.

Date of argument: 29/04/19

Date of Judgment: 10/05/2019.

Appearance:

For the Prosecution: Mr. B.K. Das, Ld. P.P.

For the Defence: Mr. G.U. Ahmed, Ld. Advocate.

J U D G M E N T

1. The brief facts of the prosecution case, as unfurled from the ejahar is that on

24/05/2014 at about 2, 3 pm at Goalpara the accused Shakeel Hussain kidnapped

the minor daughter of the informant and took her to a rented house at Zoo Road,

Guwahati where he had committed rape upon the said victim (name withheld) and

after a few days the said accused along with the other accused persons and some

others assaulted the said daughter of the informant, tore her cloths, assaulted her

drove her out from the rented house after snatching away her pan card, mobile

phone, other documents etc. and fled away from there and hence this case was

filed.

2.  On receipt  of  information to that effect  the police registered a case vide

Goalpara P.S. Case No. 322/2014 u/s 341/366A/376/343/379/34 of the IPC and after

the investigations were completed the police submitted a charge-sheet against the
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above-named accused persons u/s 341/343/366/493/354/351/34 of the IPC sending

them up for the purpose of trial which is evident from the order dated 21/11/2014

passed by the Ld. CJM, Goalpara in G.R. Case No. 1139/14. 

3. Thereafter, on appearance of the said accused persons before the learned

Committal  Court  the  relevant  copies  were  furnished  to  them and  the  case  was

committed and subsequently transferred to the Court of the Ld. Assistant Sessions

Judge, Goalpara for disposal and thereafter the said Court was pleased to frame

charges u/s 341/343/366/376 of the IPC against the accused Shakeel Hussain on 10-

06-2015 and was also pleased to frame charges u/s 323/352/354B/354 of the IPC

against the accused Ershad Hussain and Sahenaz Yasmin on the same date and  the

contents of  the said charges  were also read over and explained to the accused

persons subsequently to which they pleaded not guilty and claimed to be tried .

Accordingly, the trial of this case commenced.

4. In the course of the trial, 6(six) witnesses were examined in support of the

prosecution case which included the informant, the victim, the Medical Officer and

also  the  Investigating  officer  of  this  case  and  on  conclusion  of  the  prosecution

evidence, the examination of the accused persons u/s 313 Cr.P.C. was conducted and

their statements were recorded during which they declined to adduce any evidence

in their defence. 

5. Thereafter, this case was forwarded to this court and the arguments of the Ld.

respective counsels of both the sides were heard and the entire evidence in the case

record was duly perused in order to determine the matter at hand.

6. POINTS FOR DETERMINATION :

(i)  Whether on or about the 24/05/2014 at about 2 to 3 pm at Goalpara

under  Goalpara  P.S  the  accused  Shakeel  Hussain  wrongfully  restrained  the

informant’s daughter, as alleged?  

(ii)  Whether  on  about  the  same  date,  place  and  time  the  said  accused

abducted the daughter of the informant and confined her for more than 3 days at

Guwahati as alleged?
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(iii)  Whether  on  about  the  same  date,  place  and  time  the  said  accused

kidnapped or abducted the daughter of the informant with intent that she may be

compelled or knowing it to be likely that she will be compelled to marry against her

will or in order that the said woman will be forced or seduced to illicit intercourse, as

alleged?

(iv)  Whether  on  about  the  same  date,  place  and  time  the  said  accused

kidnapped or abducted the daughter of the informant and confined her at Guwahati

and committed rape on her as alleged?

(v) Whether on about the 30/05/2014 at about 6:00 am at Guwahati  the

accused Ershad Hussain and Sahenaz Yasmin voluntarily caused hurt to the daughter

of the informant,as alleged?

(vi)  Whether  on  about  the  same  date,  place  and  time  at  Guwahati  the

accused Ershad Hussain and Sahenaz Yasmin assaulted or used criminal force to the

daughter of the informant, as alleged?

(vii)  Whether  on  about  the  same  date,  place  and  time  at  Guwahati  the

accused Ershad Hussain and Sahenaz Yasmin assaulted or used criminal force to the

daughter of the informant with intention to disrobe her, as alleged?

(viii)  Whether  on  about  the  same date,  place  and  time  at  Guwahati  the

accused Ershad Hussain assaulted or used criminal  force to the daughter  of  the

informant intending to outrage or knowing it  to be likely that he would thereby

outrage her modesty, as alleged?

DISCUSSION, REASONS AND DECISION :

7. The P.W.-1 was the informant of this case and according to her, the occurrence

took place on 24/05/2014 at about 3 p.m. when her daughter was going towards the

DC office, Goalpara. At that time the accused Shakeel Hussain took away the victim

and  kept  her  confined  at  Zoo  Road,  Guwahati  where  he  raped  her  and  on

30/05/2014 the said accused along with the other accused persons assaulted her

daughter, outraged her  modesty, tore her  clothes  and the  victim took  shelter  in

another rented house where she was given Rs. 200/- and she informed the matter

by phone to this witness and later came to Goalpara by bus. The P.W.-1 also stated
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that the mobile phone, pan card etc. of the victim were also snatched away. Her

ejahar was bought on record as the Ext.-1. Her cross examination shows that at the

time of the occurrence, the victim was aged about 22 years and that she had gone

out alone and there were no witnesses who had seen the victim being taken to

Guwahati. Her cross examination also shows that from the date of occurrence on

24.5.2014  till  31.5.2014,  no  information  was  given  to  the  police  regarding  the

disappearance of the victim.

8. The P.W.-1 further admitted that she did not see the occurrence and that she

filed the ejahar on the basis of what she had heard.  Her testimony also shows that

her  daughter,  the  victim  of  this  case,  informed  her  about  the  occurrence  on

30.5.2014 at about 6:00am and that the victim came to her house on that date at

night about 9:00/9:30 p.m. and during the intervening period, this witness did not

inform the matter to the police or to anybody else though there were thousands of

people in their village.  

9. The P.W.-2 was the victim of this case and according to her, the occurrence

took place on 24.5.2014 and 30.5.2014.  Her testimony however shows that she was

having a love affair  with accused Shakeel  and that there was sexual  relationship

between them and Shakeel had also gone to Dimapur where she worked and there in

a hotel he had sexual intercourse with her by taking her signature by force in a paper

and telling her that they were now married.  According to her, after the incident at

Dimapur, accused Shakeel  talked to her as if  she was his wife and subsequently

accused Momi abused her (P.W.-2) over telephone and thereafter, accused Shakeel

started misbehaving with her and refused to marry her and threatened her.  She also

stated that thereafter, she lost her job and came back home and Shakeel asked her

to meet him but she refused and Shakeel threatened her and he along with two

others took her to Guwahati by force and kept her in a rented house in a closed

room and Shakeel committed rape on her even though she was pregnant at that

time.  She further deposed that on 30.5.2014, the other accused persons along with

some others came to the room where she was staying with Shakeel and at that time

the accused Momi abused and assaulted her and accused Ershad and Momi also tore

her clothes and thereafter, the landlord namely Inamul Hoque intervened and gave

the victim Rs.200/- and thereafter, another unknown girl helped her to board a bus
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for Goalpara.  She also stated that before boarding the bus, she informed her mother

about the occurrence and that she reached Goalpara at about 9:30 p.m. from where

she went to the police station with her parents.  She also stated that a son was born

to her on 01.01.2015.  Her statement recorded before the court was brought on

record as Ext.-2.  She also stated that her torn clothes were seized by the police

which was referred to as M. Ext.-1.  She also stated that at the time of occurrence,

she was aged 22 years and that she did not tell anybody about the occurrence at

Dimapur.  Her cross examination also shows that she had come to Goalpara from

Dimapur in the morning of 24.5.2014 and she falsely told her mother about some

work in the DC Office and she came out of the house. Her cross examination also

shows that she boarded the vehicle of  the accused voluntarily  and they went to

Landmark Hotel.  She also stated that the accused threatened her and that she did

not raise any hulla in the rented house at Guwahati.  She also admitted that she did

not state to the police about the incident at Dimapur. 

10. The P.W.-3 was Nur Alom who is the father of the victim of this case and

according to him, on 24.5.2014 his daughter went out of the house and she did not

return but he did not inform the police.  According to him, his daughter informed the

matter to them by telephone on 30.5.2014 at about 9-00 a.m.  From the testimony

of the P.W.-3, it is also found that one black colour Churidar was seized from his

daughter vide Ext.-3.  His cross examination reveals that his daughter left the house

without telling him anything on 24.5.2014.  His evidence also shows that he did not

inform the  police  about  the  occurrence.   His  testimony also shows  that  he was

merely a reported witness.

11. The P.W.-4 was Lamsun Noor Ahmed and from his testimony, it is found that

he came to know about the alleged occurrence from the P.W.-3 Nur Alom.  This P.W.

had signed the Ext.-3 in the police station.

12. The P.W.-5 was the Medical Officer who examined the victim at the Goalpara

Civil  Hospital  on 31.5.2014 in connection with Goalpara P.S. Case No.322/14 and

upon  examination,  this  witness  found  the  victim  to  be  pregnant  of  nine  weeks

though she did not find any sign of recent sexual intercourse.  She also found the

victim to be above 20 years of age.  Her medical report was brought on record as the

Ext.-4.  Her cross examination shows that during her medical examination, the victim
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was found to be physically and mentally fit  without any deformities and that the

victim became pregnant sixty-three days earlier to her medical examination.

13. The P.W.-6 was the police official who took part in the investigation of this

case and from his testimony it is found that during investigation, he recorded the

statement of the witnesses including the complainant, that he seized one Churidar

which was torn and which was produced by the victim, that he visited the place of

occurrence, drew up the sketch map, got the victim medically examined and got her

statement  recorded  u/s  164  Cr.P.C  and  subsequently, accused  Shakeel  was  also

arrested.  The  testimony  of  this  P.W.  also  shows  that  after  completion  of  the

investigation, he submitted the charge sheet against the accused persons vide Ext.-4.

The cross examination of the P.W.-6 shows that he did not examine the neighbouring

people of the place of occurrence nor he visited hotel Landmark or visited Dimapur

or Guwahati in connection with this case.

14. The prosecution side did not examine any other witnesses and from the entire

evidence  in  the  case  record  it  is  found  that  the  P.W.-1,  3  and  4  were  reported

witnesses and the P.W.-5 and 6 were official witnesses being the Medical Officer and

the Investigating Officer respectively. During the arguments the Ld. P.P. submitted

that  the  testimony  of  the  victim  should  be  carefully  scrutinized  and  thereafter

appropriate  orders  may be  passed.  On the  other  hand,  the  Ld.  Counsel  for  the

accused persons submitted that the testimony of the victim clearly shows that she

was having a  love affair  with  the accused and she also admitted that  she went

voluntarily with the accused and further, the occurrence took place between 24-05-

14 to 30-05-14 and the victim was medically examined on 31-05-14 on which date

she was found to be pregnant for the last 63 days which shows that the prosecution

case is full of loopholes and as such the accused persons deserve to be acquitted in

this case which was filed on false and fabricated materials. The Ld. Counsel for the

accused persons submitted the decision reported in (2018) 3 Supreme Court Cases

(Cri.) 753 in support of his contentions.

15. In view of the above facts and circumstances it is now necessary to scrutinize

the testimony of the P.W.-2 the victim of this cases in order to come to a logical

conclusion with respect to the involvement of the accused persons in the alleged

offences.  A  careful  analysis  of  the  evidence  on  record  shows  that  the  medical
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evidence failed to lend any support to the prosecution case and from the medical

report (Ext.-4) as well as the admitted testimony of the prime witnesses it is found

that at the time of occurrence the victim was a major person who accompanied the

accused Shakeel voluntarily and went to Guwahati and though the victim told her

mother (P.W.-1) that she was going to the DC Office, Goalpara for some work and did

not return thereafter but neither her mother or her father acted in a positive manner

or took any steps to set the law in motion for recovery of their daughter and even

when they were informed about the matter on 30-05-2014 at about 6:00 a.m. they

failed to act in a proper way befitting the guardian of a victim. Further, there was a

love affair between the victim and the accused Shakeel and apparently the victim

moved about freely with the said accused at different points of time and from the

unusual conduct of the victim as well as her parents it appears that this case is one

of consensual sex and moreover, the persons who extended help to the victim to

reach her house were not examined as witnesses in this case to lend support to the

prosecution story and in  the above said circumstances it  is  extremely  difficult  in

relying upon the version of the victim as the gospel truth in order to bring home the

charges against the accused persons and therefore, taking into consideration all the

above facts and circumstances it is apparent that the prosecution case suffers from

serious infirmities, inherent inconsistencies and numerous flaws and as such it can

safely be concluded that the prosecution has failed to establish the charges leveled

against the accused persons beyond reasonable doubt. 

16. Accordingly,  the  accused  persons  namely  Shakeel  Hussain,  Md.  Ershad

Hussain and Sahenaz Yasmin @Momi are not found guilty u/s 341/ 343/ 323/ 352/

354(B)/ 354/ 366/ 376 of I.P.C. of the IPC beyond reasonable doubt and as such

they are acquitted of the said charges and set at liberty forthwith. Their bail bonds

shall however remain in force for the next six months. The seized material shall be

returned  to  the  person  from  whom  it  was  seized  in  accordance  with  law.  The

Judgment, as mentioned above, is pronounced in the open Court.

17. A copy of this judgment shall be forwarded to the learned District Magistrate,

Goalpara  and  the  Superintendent  of  Police,  Goalpara  for  their  information  and

necessary action. 
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Given under my hand and seal of this Court on this the 10 th day of May, 2019

at Goalpara, Assam. 

(T. K. Bhattacharjee),
Sessions Judge,

Goalpara.
Dictated & corrected by me:

Sessions Judge,
Goalpara.

Appendix:

Prosecution Witnesses:           Prosecution Exhibit:

PW1:- Rohima Begum,        Ext.1:- FIR,

PW2:- Sabnam Sultana,   Ext.2:- Statement of the victim u/s 164 Cr.P.C, 

PW3:- Nur Alom, Ext.3:- Seizure list,

PW4:- Lamsun Noor Ahmed, Ext.4:- Medical report,

PW5:- Dr. M. Lagachu (MO), Ext.5:- Charge-sheet.

PW6:- SI Dipu Bora(IO).         

Court witnesses:-Nil.                        Defence Witness: Nil.

Sessions Judge
                   Goalpara


