
   IN THE COURT OF THE SPECIAL JUDGE :: AT GOALPARA.
                   
                       Present:-   T.K. Bhattacharjee, AJS.

                             Special Case No. 41/16

State of Assam.

                       -Versus-

Atikur Rahman …   Accused.

Appearance :
For the prosecution : Mr. S. Sarma, Special Public Prosecutor.  
For the defence: Mr. A. Motin, Advocate.

Date of evidence: 23.6.2017,  9.8.2017,22.9.2017,  24.1.2018, 
5.7.2018, 1.9.2018.

Date of Argument:     21.02.2019.
Date of Judgment:      07.03.2019.

-JUDGMENT-

1. The brief facts of the prosecution case is that on 18.9.2016 at 

about 2-00 p.m. at Bolbola Natunbasti LP School within the jurisdiction 

of Agia P.S., the accused committed rape upon the informant of this 

case when she was returning from school and thereafter , when one 

Sunil Sarkar came to the place of occurrence, the accused fled away 

from there and subsequently, the father of the accused assured to get 

the victim and the accused married but thereafter, after a few days, 

they declined to fulfill their assurance given earlier and hence, the case 

was filed.

2. On receipt of the information to that effect, a GDE was made, 

vide Agia PS GDE No.369, dated 15.10.2016 and subsequently, Agia PS 

Case No.150/16 was registered  u/s  120B/506/34 of  IPC read  with 

Section 4 of the POCSO Act and after completion of the investigation, a 

charge-sheet was submitted against the above named accused person 

u/s 4 of the POCSO Act sending him up for the purpose of trial.

3. Thereafter,  on  appearance  of  the  said  accused  before  this 



Special  Court,  the  relevant  copies  were  furnished  to  him  and 

thereafter, vide order dated 18.11.2016, a charge u/s 4 of the POCSO 

Act was framed against the said accused and the contents of the said 

charge was read over and explained to him to which he pleaded not 

guilty and accordingly, the trial of this case commenced.

4. In the course of trial, six witnesses were examined in support of 

the prosecution case which included the informant-victim, the Medical 

Officer  and  the  Investigating  Officer  of  this  case  and  after  the 

prosecution evidence concluded, the examination of the accused u/s 

313 of the Cr.P.C was conducted and his statements were recorded 

during which he declined to adduce any evidence in his defence.  

5. Thereafter, the arguments of the respective learned counsels of 

both the sides were heard and the entire evidence in the case record 

was also perused.  

6. Point for determination:-

Whether on or about the 18.9.2016, at about 2-00pm, at Bolbola  

Natunbasti LP Schook, under Agia Police Station, District Goalpara, the  

accused  committed  penetrative  sexual  assault  upon  the  informant-

victim, aged below 16 years, as alleged?

-:DISCUSSION, DECISION AND REASONS:-

7. The PW-1 was the informant-victim of this case and during her 

examination in chief before this Court, she stated that the occurrence 

took place at about 2-00pm when she was studying in class IX and 

aged about sixteen years.  According to her, she was returning from 

school in her bicycle; but it started raining and she took shelter in an 

LP School where the accused came and caught hold of her and dragged 

her inside a room of the school where she had taken shelter and when 

she raised hue and cry, one person named Sunil came there and at that 

time, the accused threatened her and fled away.  She also stated that 

later  on,  the father  of  the accused proposed her  marriage with the 

accused but the marriage did not take place for which she filed this 



case.  The ejahar was brought on record as Ext.1 and the statement of 

the victim recorded before the Magistrate was brought on record as 

the Ext.2.  

8. During her cross examination, the victim stated that her house is 

near the house of the accused.  Her cross examination also shows that 

the  ejahar  was  filed  after  a  month  of  the  occurrence.   The  victim 

further stated that she does not know the contents of the ejahar filed 

by her and that the police did not seize any of her articles though she 

gave her identity card to the police.  Her testimony also shows that one 

Sunil and others came to the place of occurrence at that time and she 

narrated the occurrence to them.  

9. The PW-2 was one Akash Sarkar who had seen the victim and 

the accused talking inside the school and according to him, as soon as 

they saw him, they came out of the school and went away to their 

respective houses.

10.  The PW-3 was the Medical Officer who examined the victim at 

the Goalpara Civil Hospital on 17.10.2016 and from her testimony as 

well as her medical report, the Ext.3, it is found that the age of the 

victim was between 18 to 20 years and moreover, no injury was found 

on the victim and there was no definite sign of sexual intercourse.  

11. The  PW-4  was  Sunil  Sarkar  and  according  to  him,  the  PW2 

Akash Sarkar approached him and both of them went to the school and 

found the accused and the victim talking to each other and thereafter, 

they left the place of occurrence and went away to their respective 

houses.

12. The PW-5 was Rahim Ali who he did not see the occurrence but 

according to him a village Bichar was organized in his house regarding 

the love affairs of the accused and the victim. Further , according to 

this  witness,  both  the  parties  admitted  their  love  affairs  but  the 

accused proposed to marry the victim only after two years and in the 

village Bichar the accused was directed to pay a fine but he did not pay 

any fine for which the case was filed against him.  From the testimony 

of  this  witness,  it  reveals  that  subsequently,  the  accused  and  the 

victim were married to each other.  



13. The PW-6 was the Police Officer who took up the investigation 

of this case and submitted the charge-sheet against the accused after 

completion  of  the  investigation.   The  charge-sheet  was  brought  on 

record as the Ext.7. From the testimony of this witness it is found that 

during investigation, this witness forwarded the victim to the court for 

the purpose of recording her statement u/s 164 Cr.P.C and also made 

seizure vide Ext.4.  The cross examination of the PW-6 reveals that the 

neighbours  of  the  place  of  occurrence  were  not  examined  by  him 

though the houses of Chandra Mohan and Joy Prakash were situated 

on the south-western side of the place of occurrence. 

15.  The prosecution side did not examine any other witnesses in 

support of the prosecution case.  During the arguments, the learned 

Special Public Prosecutor submitted that the prosecution case is well 

proved and the testimony of the victim is quite reliable and as such, 

the accused should be punished in accordance with law.  

16. On the other hand, the learned counsel of the accused submitted 

that  the  prosecution  case  is  clouded  with  grave  doubts  as  the 

witnesses who arrived at the place of occurrence did not support the 

prosecution story and moreover, the long delay in filing the case has 

also created suspicion in the prosecution case for which the accused 

deserves to be acquitted. 

17. Now therefore , upon a careful scrutiny of the entire evidence in 

the case record it is found that from the testimony of the PW-1 , the 

victim-informant , who is the most important witness of this case , it is 

quite clear that she filed the ejahar (Ext. 1) after about a month of the 

alleged occurrence. It may be mentioned in the context that the delay 

in  lodging  the  ejahar  often  results  in  embellishment,  which  is  a 

creature of an afterthought and though the delay may not by itself be 

fatal to the case of the prosecution but the court has to consider, in the 

light  of  the  totality  of  the  evidence,  whether  the  delay  adversely 

affects the case of the prosecution or not.

18. Apart from that, the medical evidence failed to lend any support 

to the prosecution case and it appears from the medical report (Ext.3) 

that at the time of occurrence the victim was a major. 



19. Besides, the evidence of record reveals that the PW-2 and the 

PW-4 came to the place of occurrence at that time but none of these 

witnesses supported the version of the informant victim. Further, the 

testimony of the PW-5 shows that the victim subsequently got married 

to the accused. The law is well settled that when two views are pos-

sible the view favouring the accused should be adopted and therefore, 

taking into consideration all the above facts and circumstances it is ap-

parent that the prosecution case suffers from serious infirmities and as 

such it can safely be concluded that the prosecution has failed to es-

tablish the charge leveled against the accused person beyond reason-

able doubt. 

20. Accordingly, the accused person is not found guilty u/s 4 of the 

POCSO Act beyond reasonable doubt and as such he is acquitted of the 

said charge and set at liberty forthwith. His bail bond shall however re-

main in force for the next six months . The Judgment , as mentioned 

above , is pronounced in the open Court . 

21. A copy of this judgment shall be forwarded to the learned Dis-

trict Magistrate, Goalpara and the Superintendent of Police, Goalpara 

for their kind information and necessary action . 

Given under my hand and seal of this Court on this the  7th    day 

of March 2019 at Goalpara, Assam

                                                                                (T. K. Bhattacharjee)
                                                                    Sessions Judge, Galpara,Assam
Dictated & corrected by me ;

Sessions Judge,
Goalpara, Assam
Transcribed by-
DK Nath, Steno.

Appendix:

Prosecution Witnesses:           Prosecution Exhibit:



PW1:- Ms. Basiran Nessa, Ext.1:- FIR,
PW2:-  Akash Sarkar, Ext.2:-  Statement of       victim 
                    u/s164 Cr.P.C. 
PW3:-  Dr. M. Choudhury(MO), Ext.3:- Medico legal opinion,
PW4:-  Sunil Sarkar, Ext.4:-  Seizure list,
PW5:- Rahim Ali,   Ext.5:-   Seized  school 
certificate,
PW6:- Pabitra Ray (IO). Ext.6:- Sketch map,

Ext.7:- Charge-sheet.
         
Court witnesses:-Nil.                        Defence Witness: Nil.

Sessions Judge
    Goalpara


