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MAC CASE NO: 373 OF 2016

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM

PRESENT: D. MECH,

MEMBER, M.A.C.T., Goalpara.

MAC CASE NO: 373 OF 2016.

Abul Hussain

S/O – Late Kashem Ali.

-------------------- Claimant.

Vs.

1. United India Insurance Co. Ltd. ------- Insurer of the Vehicle No. AS-18/C-

6405 (Truck),

2. Golbhanu Begum ------- Owner of the Vehicle No. AS-18/C-6405 (Truck),

3. Hebzur Rhman ------- Driver of the Vehicle No. AS-18/C-6405 (Truck).

------------------- Opp. Parties.

Advocates appeared in the case:

Mr. J. Uddin ---------------------------- Advocate for the Claimant.

Mr. D. Pandiya ------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument ------------ 17.08.2019.

Date of delivery of Judgment -------- 02.09.2019.

J U D G M E N T

1. The Claimant Abul Hussain has instituted a petition u/s 166 M.V Act

claiming compensation to the tune of Rs. 10,00,000/- only.

2. The case of the claimant side in brief is as follows:

3. On 06.10.2016 at about 10.00 A.M. the claimant Abul Hussain was going

towards Gobindapur bazar from his home on foot. When he reached near
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Gobindapur L.P. School he was being hit by a speedy truck bearing no. AS-18/C-

6405 as a result he suffered grievous injuries over his body. Soon after the

accident he was brought to Solace hospital, Goalpara for treatment, but the

doctor referred him to G.M.C.H, Guwahati where he underwent treatment as an

indoor patient till 27.10.2016. In connection with the accident one Joynul Abedin

lodged an F.I.R. with the O/C of Goalpara Police station. The police registered

Goalpara P/S Case no- 505/16 u/s 279/338 IPC (G.R-2240/2016), carried out

investigation & after close of investigation submitted charge sheet against the

driver of the offending vehicle no. AS-18/C-6405 (Truck) i.e. the Opp. Party no-3.

4. The Opp. Parties contested the case by filing their W.S.

5. The Opp. Party no-1, United India Insurance Co. Ltd., in its W.S. besides

denying all the averments made in the claim petition, stated inter-alia, that the

claimant is bound to produce the necessary documents, including certify coy of

the F.I.R., Charge sheet, seizure list, Injury list etc. in order to prove the

accident. It is further plea of the Opp. Party no-1 that, the alleged accident was

not occurred due to rash and negligent driving of the driver of the truck no. AS-

18/C-6405.

6. The owner of the vehicle Opposite Party No-2 inter-alia stated that, at the

time of accident her vehicle was insured with the Opposite party No-1 having

policy no -1306043115P112226680 valid up 14.01.2017 as such, the company is

to indemnify to the claimant.

7. The Opp. Party no-3, the driver of the Truck inter-alia stated that, the

accident did not occur due to rash and negligent act or omission on his part, but

it was an unfortunate accident that took place beyond the control of human

being. At the time of accident he had valid driving license no AS-1820150015031

Valid Up to 07.03.2018.

8. Upon the pleadings of both sides, the following issues are found to be

proved for the just decision of the case:

I. Whether the claimant Abul Hussain sustained injuries in the alleged Motor

Vehicle accident on dated 06.10.2016 involving the vehicle bearing
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registration no. AS-18/C-6405 (Truck) and whether the said accident had

taken place due to rash and negligent driving of the aforesaid vehicle?

II. Whether the claimant side is entitled to compensation and if yes, to what

extent and by whom amongst the Opp. Parties, the said compensation

amount will be payable?

9. To prove the case, the claimant side examined two witnesses including

him. The claimant as PW-1 in course of examination exhibited the following

documents which are being marked as Exhibit no-1 to Exhibit no-165. These are:

i. Ext. No-1: Certified copy of the FIR,

ii. Ext. No-2: Certified copy of the charge sheet,

iii. Ext. No-3: Certified copy of MVI Report,

iv. Ext. No-4: Certified copy of Medical report,

v. Ext. No-5: Certified copy of Seizure list,

vi. Ext. No-6: Advice slip of Solace hospital,

vii. Ext. Nos-7 & 8: Investigation reports of Solace hospital,

viii. Ext. No-9: X-Ray report of Solace hospital,

ix. Ext. Nos-9 (i) to 9(iii): Cash memos of Solace hospital,

x. Ext. No-10: Discharge slip from Solace hospital,

xi. Ext. Nos-11 to 16: Investigation reports of G.M.C.H.,

xii. Ext. Nos-17 to 30: Cash memos,

xiii. Ext. Nos-31 to 36: Investigation reports,

xiv. Ext. Nos-37 to 40: Cash memos,

xv. Ext. Nos-41 to 46: Investigation reports of G.M.C.H., Guwahti,

xvi. Ext. Nos-47 to 48: Cash memos,

xvii. Ext. Nos-49 to 52: Investigation reports of G.M.C.H., Guwahati,

xviii. Ext. Nos-53 to 54: Cash memos,

xix. Ext. Nos-55 to 56: Investigation reports of G.M.C.H., Guwahati,

xx. Ext. Nos-57 to 58: Cash memos,

xxi. Ext. Nos-59 to 63: Investigation reports of G.M.C.H., Guwahati,

xxii. Ext. Nos-64 to 68: Cash memos,

xxiii. Ext. Nos-69 to 71: Investigation reports,

xxiv. Ext. No-72 investigation report of G.M.C.H., Guwahati,

xxv. Ext. Nos-73 to 75: Cash memos,
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xxvi. Ext. Nos-76 to 78: Investigation reports,

xxvii. Ext. Nos-79 to 82: Cash memos,

xxviii. Ext. Nos-83 to 85: Investigation reports,

xxix. Ext. No-86: Cash memo,

xxx. Ext. No-87 to 90: Investigation reports,

xxxi. Ext. No-91: Cash memo,

xxxii. Ext. No-92: Investigation report,

xxxiii. Ext. Nos-93 to 95: Cash memos,

xxxiv. Ext. Nos-96 to 102: Investigation reports,

xxxv. Ext. Nos-103 to 106: Cash memos,

xxxvi. Ext. Nos-107 to 111: Investigation reports,

xxxvii. Ext. Nos-112 to 116: Cash memos,

xxxviii. Ext. No-117: Advice slip,

xxxix. Ext. No-118: Cash memo,

xl. Ext. Nos-119 to 131: Medicine requisition slips

xli. Ext. Nos-132 to 147: Cash memos,

xlii. Ext. Nos-148 to 150: Discharge & advice slips,

xliii. Ext. No-151: Disablement certificate,

xliv. Ext. Nos-152 to 156: Cash memos,

xlv. Ext. Nos-157 to 165: X-Ray plates.

10. PW-2 Dr. S.Ali, has proved the disability certificate (Ext. No-151) by

adducing his evidence.

11. The Opp. Parties have not adduced any evidence in order to disown their

liability.

12. Heard Argument from the learned advocate of both sides. Perused the

materials on record and after consideration of the same, the issues are decided

as under:

ISSUE NO - I

(I) The claimant has averred in his claim petition and also stated his

evidence that, on 06.10.2016 at about 10.00 A.M he was going towards

Gobindapur bazar from his home on foot. When he reached near Gobindapur L.P.
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School he was being hit by a speedy truck bearing no-AS-18/C-6405 as a result

he suffered grievous injuries over his body. Soon after the accident he was

brought to Solace hospital Goalpara for treatment, but the doctor referred him to

G.M.C.H., Guwahati where he underwent treatment as an indoor patient till

27.10.2016. In connection with the accident one Joynul Abedin lodged an F.I.R.

with the O/C of Goalpara Police station. The police registered Goalpara P/S Case

no. 505/16 u/s 279/338/427 IPC (G.R-2240/2016), carried out investigation &

after close of investigation submitted charge sheet against the driver of the

offending vehicle no. AS-18/C-6405 (Truck). He further deposed that he is a

cultivator by profession having 5 bigha of land. He used to earn Rs.8,000/- per

month from agricultural product. He has mother, wife and children who are

dependent on him, but after the injuries sustained in the accident the injuries

caused him 70% physical disablement affecting him in working. He incurred

Rs.1,86,979/- as medical expenditure.

(II) In support of oral evidence, PW-1 has submitted before the Tribunal, the

certified copy of the F.I.R., charge sheet, seizure list of the criminal case relating

to the accident, medical advice slips, cash memos, medical examination reports,

X-ray plates etc.

(III) The Opp. Party side did not adduce any rebuttal evidence denying the

accident causing injuries upon the person of the claimant. In view of the above

evidence of the claimant side and in the absence of any evidence contrary

thereto, there can be no escape from the conclusion that the accident causing

injuries upon the claimant had taken place due to rash and negligent driving of

the vehicles bearing registration no. AS-18/C-6405. The claimant in his evidence

specifically stated that the accident causing injuries upon his person, had taken

place due to rash and negligent driving of the vehicle bearing registration no. AS-

18/C-6405. In support of oral evidence, the claimant has submitted before the

Tribunal, certified copy of F.I.R. (Ext. No-1), certified copy of charge sheet (Ext.

No-2), certified copy of M.V.I report (Ext. no-3), certified copy of injury report

(Ext. no-4), certified copy of seizure list (Ext. No-5). Thus it is very much clear

that, on receipt of the Ext. No-1 police registered a case, started investigation,

on conclusion of the investigation police submitted Ext. No-2 finding a case u/s

279/338 IPC, (Goalpara P/S Case no 505/16), hence it is established that, the
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driver (opposite party no-3) drove the offending vehicle in rash and negligent

manner.

IN Girdhari lal v. Radhey Sham & Others, 1993(2)PLR109;

Sudama Devi & Others v. Others Kewak Ram & Others, 2008, PLR444

and Pazhaniammal & other’s case (2012ACJ 1370) , the Honbl. Supreme

Court has held that “it is Prima-facie safe to conclude in claim cases that

the accident has occurred on account of rash or negligent driving of the

driver, if the driver is facing the criminal trial on account of rash or

negligent driving.”

(IV) More over the Opp. Party no-3 the driver of the offending vehicle has not

appeared in the witness box to deny the accident having been caused by him,

therefore I am inclined to draw an adverse inference against the Opposite Party

no-3. In this context it was held in Bhagwanti Devi v. Krishan Kumar Sani &

Others, 1986 A.C.J. 331.Punjab and Haryana High court. This view of the Hon’ble

High court can be accepted.  Moreover, the Opp. Party no-3 has also not filed

any complaint to higher authorities about his false implication in the criminal

case so it cannot be accepted that the Opp. Party no-3 has been falsely

implicated in this case.

(V) In view of the above discussion, it is held that the claimant has proved

that the accident has been caused by Opp. Party No. 3 who was driving the

offending vehicle bearing no. AS-18/C-6405 (Truck) in rash or negligent manner.

(VI) Considering the materials on record I do hold that, the claimant had

suffered injuries on his person & that injuries caused by due to the accident met

by him. The factum of accident involving the offending vehicle and sustaining of

injuries by the claimant, remained unshaken in the cross-examination of PW-1.

(VII) The Opp. Party side did not adduce any rebuttal evidence denying the

accident causing injuries upon the person of the claimant. Hence, this Issue is

decided in favour of the claimant side.
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ISSUE NO - II

(I) In view of the discussion and decision made in Issue no-I, I am of the

opinion that the claimant side is entitled to get compensation.

(II) Now, coming to the quantum of compensation which is assessed as

under:

(III) The claimant Abul Hussain age about 40 years as PW-1 in his evidence

stated that, due to the accident, he had sustained multiple fracture of ribs of

right side and Haemoperitonium with grade iv splenic laceration (Shattered

spleen). He in his evidence stated that he had incurred Rs. 1,86,979/- only

towards his treatment as medical expenditure till the date of filing the affidavit in

lieu of examination in chief. In support of the injuries sustained by the claimant

and the treatment underwent therefor, he has submitted before the Tribunal,

certified copy of injury report (Ext. no-4), discharge certificates (Ext. nos-10 &

148), X-Ray Plates being (Ext. No-157 to 165), cash memos and various

investigation reports. From the Ext. No-4 & 148 it appears that, the claimant

sustained comminuted fracture of right ribs & shattered Spleen. It is found that

considering the nature of injuries sustained by the claimant the District Standing

Medical Board has come to the conclusion that, the injury caused the claimant

70% disablement. The claimant underwent treatment at Solace Hospital from

06.10.2016 to 07.10.2016 as an indoor patient (Ext. No-10) & referred him to

attend a suitable medical college. Thereafter that claimant underwent treatment

at G.M.C.H., Guwahti from 08.10.2016 to 27.10.2016 (Ext no-148). I have

examined many investigation reports as available on record, and confirmed that,

the claimant suffered grievous injuries in the accident.

(IV) In order to prove the disability the Claimant examined Dr. S. Ali as PW-2

who in his evidence stated that, on 24.01.2017 the District Standing Medical

Board issued a 70% permanent disability certificate to Abul Hussain (PW-1). He

deposed that he was present as a member of that Board at the time of

examination of PW-1. On examination of the accident related documents and

physical examination of the PW-1 the board after due observation & examination

of physical injuries of PW-1 held that, it would be justified to declare & issue

70% disability certificate in favour of PW-1. He identified the signature of the
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chairman of the Board (Ext. No.-151(i)) which is known to him. He also proved

his signature vide Ext. No-151(ii). On careful scrutiny of the disability being

marked Ext. No-151, it is found that, the Board has issued the same by relying

on the earlier medical documents of the PW-1 & also by physical examination. It

is in fact the PW-1 sustained fractures ribs and shattered spleen. These injuries

sustained by the claimant due to motor accident. So I am of the view that the

injuries sustained by the PW-1 certainly caused disability to him diminishing his

earning capability. Considering the type of injuries sustained by the claimant

(PW-1), I am of the view that such injuries have caused disability which may be

calculated at 40% permanent partial disability. Due to such disability it would

definitely reduce the earning capability of the claimant. Hence, the Claimant (PW-

1) is entitled to 40% loss of earning due to the disability along with the other

damages.

(V) On a careful scrutiny of the medical documents mentioned hereinabove, it

is found that the claimant had incurred some amount of money in his treatment

as medical expenditure. He spent Rs.37,705/-. As the claimant has undergone

treatment, has incurred some expenditure towards conveyance, maintaining

attendants, food etc. and therefore, the claimant is entitled to some amount of

pecuniary damages as incidental expenditure. As the claimant has sustained

grievous injury, so, I am of the opinion that the claimant is entitled to some

amount of non-pecuniary damages on account of pain, shock and suffering under

which he had to pass over. It is seen that, though the PW-1 stated he in his

evidence that he is an agriculturalist by profession from which he used to earn

Rs.8,000/- per month, but no supporting evidence has produced by him to prove

his monthly income. Hence, considering the minimum wage structure prevailing

in these days, I do hold that his income per month is Rs. 4,000/- per month.

(VI) In the claim petition & his evidence, the age of the claimant (PW-1) has

been mentioned as 38 years at the time accident, in medical advice slip his age

mentioned as 40 years, under this situation I assume that, the age of the

claimant at the time of accident was 40 years. With the age of the claimant in

the age group of 36 to 40 years, the proper multiplier would be 15 as per

guidance of the Hon’ble Apex court in Sarla Verma case.
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(VII) Thus, having considered the facts and circumstances of the case and the

nature of injuries sustained by the claimant and the expenditure incurred thereof,

just and reasonable compensation which the claimant is entitled to is assessed as

under:

Medical expenditure ---------------------------- Rs. 37,705.00

Loss of earning: Rs.48,000.00 X 40% X15= Rs. 2,88,000.00

Incidental expenditure ------------------------- Rs. 25,000.00

Pain, shock and suffering --------------------- Rs. 25,000.00

Total ---------------------------------------------- Rs. 3,75,705.00 (Rupees

Three lakh seventy five thousand seven hundred five) only.

(VIII) The offending vehicles has insured with Opposite Party no-1. The owner

of the vehicle did not violate any terms and conditions of the policies. The

accident took place due to rash & negligent driving of the driver of the offending

vehicle no. AS-18/C-6405 (Truck) who had valid driving licence at the relevant

time of accident. The accident took place due to rash and negligent driving of the

offending vehicle & the insurer is the Opposite party no-1, United India

Insurance company Ltd., therefore, the opposite party no-1 is liable to pay the

compensation to the claimant. The Opp. Party nos-2 & 3 have no liability.

A W A R D

1. Rs. 3,75,705.00 (Rupees Three lakh seventy five thousand seven hundred

five) only with interest @ 6% p.a. from the date of institution of the claim

petition on 23.12.2016, the date till payment. The Opp. Party no-1, United India

Insurance Co. Ltd., is liable to pay the award. Accordingly I hereby directed to

pay the award to the claimant side within one month from the date of this order.

The amount, if any, paid as no fault liability, shall be adjusted.

2. Out of the awarded amount Rs.2,00,000.00 (Rupees Two lakh) only shall

be fixed deposited in the name of the claimant, Abul Hussain in a nationalized

bank for two years.

3. Free copy of the Judgment is given to the both sides forthwith.



10

MAC CASE NO: 373 OF 2016

4. The claim petition is partly allowed.

5. The case is disposed with contest.

6. I make no order as to the cost.

7. Given under my hand and the seal of this Tribunal on this 2nd day of

September, 2019.

Dictated and Corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


