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MAC CASE NO. 116 OF 2015

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM.

Present – D. MECH,

Member, MACT, Goalpara.

MAC CASE NO. 116 of 2015.

1. Sengchina Marak
W/O – Late Komleswar Rabha,

2. Nisanbala Rabha
W/O – Late Gobinda Rabha,

3. Nokrikme C. Marak --------------- age 3 years
D/O – Late Komleswar Rabha,

4. Noknasa C. Marak ---------------- age 1 year 6 months
D/O – Late Komleswar Rabha,

5. Noksansa C. Marak --------------- age 3 months
D/O – Late Komleswar Rabha,

(The minor daughters are represented by claimant no-1)

---------------- Claimants.

Vs.

1. New India Assurance Co. Ltd. ----- Insurer of the Truck no. AS-18/A-2799,

2. Lala Ram Prajapat ----- Owner of the Truck no. AS-18/A-2799,

3. Nasiruddin Ahmed ----- Driver of the Truck no. AS-18/A-2799.

---------------- Opp. Parties.

Advocates appeared in the case:

Mr. Mohiruddin ------------------------------- Advocate for the Claimants,

Mr. D. Pandiya -------------------------------- Advocate for the Opp. Party no-1,

Date of hearing Argument ----------19.08.2019.

Date of delivery of Judgment ------ 03.09.2019.
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J U D G M E N T

1. The wife & three minor daughters & mother, who are the legal heirs of

the deceased Komleswar Rabha filed the instant claim petition under section 166

of the M. V. Act claiming compensation of a sum of Rs. 35,42,000/- for the death

of Koleswar Rabha who died in a motor vehicle accident dated 22.06.2015

involving vehicle bearing registration no. AS-18/A-2799 (Truck) which was

insured with Opp. Party no-1, New India Assurance Co. Ltd.

2. The facts giving rise to this case is that on 22.06.2015 about 11-35 A.M,

the deceased Komleswar Rabha was going towards Tura from Krishnai by driving

Pick up van bearing no-ML-08/C-8727 near Paikan block no-1 a truck bearing

reg. no. AS-18/A-2799 which was driving in high speed with rash & negligent

manner dashed against the pickup van (Head on collusion) as result Koleswar

Rabha suffered fatal injuries and died on the spot. Soon after the accident the

police from Krishnai P/S arrived at the accident spot & brought the dead body of

Komleswar Rabha for post-mortem at Civil Hospital Goalpara and after that

handed over the dead body of Komleswar Rabha to his family members.

3. Regarding the accident, Senchina Marak the wife of the deceased lodged

an F.I.R. with the O/C of Krishnai Police station, whereupon a case being no-

Krishnai P/S Case no. 163/15 U/s 279/304(A) IPC was registered & started

investigation, on completion investigation the police submitted charge sheet U/s

279/304(A) IPC (G.R. No. 1568/15) against the Opp. Party no-3 to stand trial in

that criminal case.

4. The Opp. Party no-1, New India Assurance Co. Ltd. contested the case by

filing W.S. The Opp. Party no-3 the driver of the vehicle no. AS-18/A-2799

(Truck) has also submitted his written statement. The owner of the vehicle no.

AS-18/A-2799 did not appear in the proceeding despite service of notices as such

the case is heard ex-parte against him.

5. The Opp. Party no-1, the New India Assurance Co. Ltd. in its written

statement, besides denying all the averments made in the claim petition, stated

that the compensation claimed by the claimant side is excessive, exaggerated

and having no real basis. The Insurance Co. denied the accident and put the

claimant side in strict proof of the same. The Insurance Co. also denied the age,
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occupation and income of the deceased and put the claimant side in strict proof

of the same. The Insurance Co. would not be liable to pay any compensation

until and unless, it is proved that the driver of the truck, had the valid driving

licence and the conditions of the insurance policy were not violated by the Opp.

Party insured. It is further stated that, the alleged accident took place due to

rash and negligence driving of the driver of the vehicle no. ML-08/C-8727 (Pick-

Up). It is admitted that, the accident was the result of head on collusion as such

the vehicle no. ML-08/C-8727 (VAN) is equally liable to for the accident.

6. The Opp. Party no-3 stated in his written statement that, he is the

appointed driver of the vehicle being registration no. AS-18/A-2799 (Truck)

having valid driving license no. 90650/MKG/PROFF. It is stated that the accident

did not occurred due his negligence, but under some circumstance which were

beyond the human control.

7. Upon the pleadings of both the sides, the following Issues were framed

for the just decision of the case:

I. Whether Komleswar Rabha died as a result of injuries sustained by him in

the alleged motor vehicle accident on dated 22.06.2015 involving vehicle

bearing registration no. AS-18/A-2799 (Truck) and whether the said

accident had taken place due to rash and negligent driving of the

aforesaid offending vehicle?

II. Whether the claimants are entitled to get compensation, if yes to what

extent and by whom amongst the Opp. Parties, the said compensation

will be payable and what would be just compensation?

8. To prove the case, the claimant’s side examined one witness viz.

Sengchina Marak, claimant no-1 as PW-1. During the examination, the PW-1

exhibited the following documents which are being marked as follows:

i. Ext. No-1: Accident Information Report,

ii. Ext. No-2: Certified copy of F.I.R.,

iii. Ext. No-3: Certified copy of the charge sheet,

iv. Ext. No-4: Certified copy of the seizure list,

v. Ext. No-5: Certified copy of Post- Mortem report.
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9. The insurer sides & Opp. Party No. 3 did not adduce any evidence in

order to disown their liability.

10. Heard Argument from both sides. Perused the materials on record and

upon consideration of the same, the Issues are decided as under:

ISSUE  NO-I

(I) The claimant no-1, Sengchina Marak examined herself as PW-1 who is

the wife of the deceased. The claimant side has averred in the claim petition and

the claimant Sengchina Marak in her evidence has stated that the deceased was

her husband. On 22.06.2015 about 11-35 A.M, her husband Komleswar Rabha

was going towards Tura from Krishnai by driving Pick up van bearing no-ML-

08/C-8727. Near Paikan block no-1 a truck bearing reg. no. AS-18/A-2799 which

was driving in high speed with rash & negligent manner dashed against the

pickup van (Head on collusion) as a result her husband suffered fatal injuries and

died on the spot. Soon after the accident the police from Krishnai P/S arrived at

the accident spot & brought the dead body of her husband for post-mortem at

Civil Hospital Goalpara and after that handed over the dead body of them. She

further deposed that, during the life time of her husband he used to earn

Rs.16,000/- as working as a  permanent driver of the Pick-up. She incurred

Rs.50,000/- for the funeral of her husband.

(II) It is seen that, regarding the accident, Sengchina Marak the wife of the

deceased filed an FIR with the O/C of Krishnai police station. The police

registered Krishnai P/S Case no 163/15 u/s 279/304A/ IPC. PW-1 in her evidence

specifically stated that the accident causing dead to Koleswar Rabha, had taken

place due to rash and negligent driving of the vehicle bearing registration

number AS-18/A-2799 (Truck). In support of oral evidence, PW-1 has submitted

before the Tribunal, Accident Information Report, being marked as Ext. No-1,

certified copy of First Information Report being marked as Ext. no-2, certified

copy of charge sheet in connection with G.R. NO. 1568/15 being marked as Ext.

No-3, certified copy of Post-mortem report being marked as Ext. No-5, certified

copy of seizure lists being marked as Ext. no-4.
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(III) Perused the certified copy of charge sheet (Ext. No-3) of Krishanai P.S.

case no. 163/15 (G.R. No. 1568/15). Ext. No-3 is submitted by the police after

completion of investigation of Krishnai P.S. case no. 163/16 in connection with a

motor vehicular accident which is under consideration. From Ext. No-3, it is found

that the police after completion of investigation, submitted charge sheet against

the Opp. Party no-3, the driver of the offending vehicle no. AS-18/A-2799

(Truck), showing him as accused in the case and stating that the accident

causing death of Komleswar Rabha, had taken place due to rash and negligent

driving of the vehicle bearing registration no. AS-18/A-2799 (Truck) by Opp.

Party no-3, the driver of the offending vehicle. The submission of charge sheet

against the driver of the offending vehicle can be considered as sufficient

evidence of rash and negligent driving of that vehicle. In the absence of any

evidence contrary there to, filing of the charge sheet, itself shows that the driver

of the vehicle was driving the same in a rash and negligent manner. In a decision

of Hon’ble Kerala High Court reported in 2012 (1) TAC 816, a Division Bench of

the Hon’ble Court held that filing of a charge sheet can be reckoned as sufficient

evidence of negligence in a claim u/s 166 of the M.V. Act and if anyone of the

Parties do not accept such charge sheet, burden must be on such Party to

adduce oral evidence. The Hon’ble High Court also observed that if the charge

sheet does not satisfy judicial conscience, the issue of negligence must be

decided on the other evidence. It is found that the police thoroughly

investigated, the case no-G.R-1568 arising out of the accident and found prima

facie case u/s 279/304(A) against the driver of the truck no-AS/18A-2799 &

submitted charge sheet. The police are the proper authority to investigate a

criminal case but not the insurance company, as such I decline to accept the plea

taken by the Opp. Party no-1 regarding that the accident occurred due to rash

and negligent driving of the driver (Deceased) of the Pick-Up no. ML-08/C-8727.

Accordingly I do hold that, the driver of the truck drove the same in rash and

negligent manner as a result the accident had taken place on 22.06.2015.

(IV) The Issue No-1 is decided accordingly.
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ISSUE NO-II

(I) In view of the discussion and decision made in Issue No-I, I am of the

opinion that the claimant side is entitled to compensation.

(II) The claimants in the instant case are the wife, mother & three daughters

of the deceased Komleswar Rabha, who had maintained his family. Therefore,

the age of the deceased is to be taken into consideration for computing the loss

of dependency in the case. In the instant case, for assessing the quantum of

compensation, the following three components are required to be established by

the claimant side :- (i) age of the deceased, (ii) income of the deceased and (iii)

number of dependents left behind by the deceased.

(III) In the claim petition, the age of the deceased, at the time of death, has

been mentioned as 27 years. In post mortem report (Ext. No-5) the age of the

decease mentioned as 27 years. So, I like to take into account, the age of the

deceased as 27 years, at the time of his death, as it is in the upper side in

comparison to the age of the deceased as mentioned in the claim petition. Then

the age of the deceased, at the time of his death, comes in the age group of 26

to 30 years. With the age of the deceased in the age group of 26 to 30 years, the

proper multiplier would be 17 as per guidelines of the Hon’ble Apex Court in

Sarla Verma case.

(IV) Coming to the second component, the claimants No-1 in her evidence

stated that the deceased, was a driver of the van being no-ML-08/C-8727 whose

monthly wages was Rs.16,000/-. The claimant has not produced any evidence to

hold that, he was a professional driver & working as a permanent driver of the

vehicle no-ML-08/C-8727. Moreover, the claimant has not produced any

employment certificate issued by the owner of the Pic-Up vehicle, as such mere

statement of the claimant that the monthly wages of her husband is Rs.16,000/-

cannot be accepted without supported by any corroborative evidence. It is true

that the claim in the Motor Vehicles Act is a summery proceeding in nature and

the evidence should be scrutinized in a manner as is required in a civil or criminal

cases. In civil cases, the rule is preponderance of probabilities and in criminal

cases, proof beyond reasonable doubt is imperative. But all these niceties are not

essential in the matter of motor accident claim as law contemplates is as

summery enquiry into the matter. Therefore, if there is some persuasive
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evidence available on record to arrive at some decision, itself is sufficient to

determine just and reasonable compensation in the claim petition.

(V) In the matter in hand, the version of the PW-1 is not supported by

persuasive documentary evidence on record to conclude that, the deceased was

earning Rs.16,000/- per month but in absence of convincing evidence, it would

be unjust and improper to draw inference that, earning of the deceased

Rs.16,000/- per month. In contrast, it would be justifiable to visualized that the

income of the deceased was Rs.5,000/- per month.

(VI) Coming to the third component, from the claim petition as well as from

the evidence of the claimant, it is found that the deceased, at the time of his

death, left behind his wife & three minor daughters & mother as his legal heirs

and this fact also remained not contradicted from the side of Opp. Parties.

Therefore, the deduction towards personal and living expenses of the deceased

would be 1/4th (one-fourth) as per guidelines of the Hon’ble Apex Court in Sarla

Verma Case.

(VII) Thus, taking the annual income of the deceased at Rs. 60,000/- and

applying the multiplier 17, the loss of dependency after deducting 1/4th (one-

fourth) on account of personal and living expenses of the deceased, comes to

Rs.7,65,000/-. Besides the loss of dependency, the claimant side is entitled to

some pecuniary damages as funeral expenses and some amount of non-

pecuniary damages such as Loss of Estate, loss of love and affection, loss of

consortium and pain, shock & suffering. The claimant side is also entitled to 40%

future prospect as per principles laid down by the Hon’ble Apex Court in National

Insurance Co. –vs- Pronoy Setty reported in (2017) 14 SCC663.

(VIII) The just and reasonable compensation which the claimant side is entitled

to is assessed as under:
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Loss of dependency----------------------------- Rs. 7,65,000.00

Future prospect: 40% Rs.7,65,000/- = Rs.  3,06,000.00

Funeral expenses-------------------------------- Rs. 15,000.00

Loss of Estate------------------------------------ Rs. 15,000.00

Loss of love & affection------------------------- Rs. 20,000.00

Loss of consortium------------------------------ Rs. 40,000.00

Pain, shock and suffering----------------------- Rs. 30,000.00

Total ---------------------------------------------- Rs. 11,91,000.00 (Rupees

Eleven Lakh ninety one thousand) only.

(IX) That the offending vehicle bearing registration no. AS-18/A-2799 (Truck),

at the time of accident, was duly insured with Opp. Party no-1, New India

Assurance Co. Ltd., was not in dispute. The Opp. Party no-2 has no liability, as

being the owner of the offending vehicle bearing registration no. AS-18/A-2799

(Truck) was insured with the Opp. Party no-1, New India Assurance Co. Ltd.

(X) Form the aforesaid discussion I have decided that, the Opp. Party no-1,

New India Assurance Co. Ltd. is liable to indemnify the claimants as the company

is the insurer of the vehicle no. AS-18/C-2799 (Truck) because of the Opp. Party

no-2 has not committed any breach of terms and conditions of policy and the

driver of that offending vehicle (Opp. Party no-3) had valid license at the time of

accident. The Opp. Party no-1, New India Assurance Co. Ltd. is to satisfy the

award. The Opp. Party nos-2 & 3 have no liability.

(XI) This issue is decided accordingly.

A W A R D

1. Rs. 11,91,000.00 (Rupees Eleven Lakh ninety one thousand) only is

awarded as compensation to the claimant side with interest @ 6% p.a. from the

date of institution of the claim petition i.e. from 06.08.2015 till realization of the

payment. The Opp. Party no-1, New India Assurance Co. Ltd. is directed to pay

the award to the claimant side within one month from the date of this order. The

amount, if any, paid as no fault liability, shall be adjusted. No interest shall be

payable on amount under the head of Future Prospect.
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2. Out of the awarded amount, Rs. 2,00,000.00 (Rupees Two lakh) only

with proportionate interest be fixed deposited in the name of the claimant no-1,

Sengchina Marak in a nationalised bank for three years.

3. Out of the awarded amount Rs.1,50,000.00 (Rupees One lakh fifty

thousand) only each with proportionate interest shall be fix deposited in the

name of the Claimant nos-3, 4 & 5, Nokrikme C. Marak, Noknasa C. Marak and

Noksansa C. Marak respectively, the minor daughters of the deceased in a

nationalised bank in MIS till their attainment of majority.

4. Out of the awarded amount a sum of Rs 1,00,000.00 (Rupees One lakh)

only is given to the claimant no-2, Nisanbala Rabha, the mother of the deceased.

5. The remaining awarded amount is given to the claimant no-1, Sengchina

Marak, the wife of the deceased.

6. The claim petition is partly allowed.

7. The case disposed with contest.

8. No cost.

9. Free copy of the Judgment is given to the both sides forthwith.

10. Given under my hand and the seal of this Tribunal on this 3rd day of

September, 2019.

Dictated & corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


