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MAC CASE NO. 184 OF 2015

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM.

Present – D. MECH,

Member, MACT, Goalpara.

MAC CASE NO.: 184 OF 2015.

1. Jahanur Islam

S/O Late Manik Moulabi

2. Maleka Begam,

D/O Late Manik Moulabi

3. Fatema Begam

D/O Late Manik Moulabi, ---------------- Claimants.

Vs.

1. National Insurance Co. Ltd. ------ Insurer of the vehicle no. AS-18/A-1730
(Bus),

2. Smti. Sarojini Kalita ------------- Owner of the vehicle no. AS-18/A-1730 (Bus),

3. Mukut Hussain ------------- Driver of the vehicle no. AS-18/A-1730 (Bus).

---------------- Opp. Parties.

Advocates appeared in the case:

Mr. K. Malakar----------------------------------Advocate for the Claimants.

Mr. G. C. Saha -------------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument --------- 04.04.2019.

Date of delivery of Judgment ----- 06.05.2019.

J U D G M E N T

1. The son, & two daughters of the deceased Manik Moulabi filed the instant

claim petition under section 166 of the M. V. Act claiming compensation for the

death Manik Moulabi who died in a motor vehicle accident dated 06.06.2012
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involving vehicle bearing registration no. AS-18/A-1730 (Mini bus) which was

insured with Opp. Party no-1, National Insurance Co. Ltd.

2. The facts giving rise to this case is that on 06.06.2012 about 10-30 A.M.

while Manik Moulabi was getting into the bus no AS-18/A-1730 as a passenger

for travelling from Godharbori towards Krishnai, the driver of the said bus moved

the bus suddenly in rash and negligent manner as a result Manik Moulabi fell

down & the wheel of the bus ran over his body causing fatal injuries. Soon after

the accident, injured Manik Moulabi was brought to Seven Sisters Hospital, but

the doctor declared brought dead. With the help of Police of Agia P/S post-

mortem over the dead body was done. After post–mortem the body was taken to

the house of the claimants and funeral was done as per religious rites. Regarding

the accident, a case was registered with Agia police station vide Agia P.S. case

no. 69/12 U/S 279/304A IPC, investigated. On close of the investigation I/O

submitted charge sheet against the driver of the mini bus.

3. The Opp. Party no-1, National Insurance Co. Ltd. contested the case by

filing W.S. The Opp. Party no.2, the owner of the vehicle no AS-18/A-1730 (mini

bus) also submitted written statement to contest the case. The opp. party no-3

the driver of the minibus did not appear in the proceeding despite service notice,

as such the case is heard ex-parte against him.

4. The Opp. Party no-1, the National Insurance Co. Ltd. in its written

statement, besides denying all the averments made in the claim petition, stated

that the compensation claimed by the claimant side is excessive, exaggerated

and having no real basis. The Insurance Co. denied the accident and put the

claimant side in strict proof of the same. The Insurance Co. also denied the age,

occupation and income of the deceased and put the claimant side in strict proof

of the same. The Insurance Co. would not be liable to pay any compensation

until and unless, it is proved that the driver of the mini bus, had the valid driving

licence and the conditions of the insurance policy were not violated by the Opp.

Party insured. It is further stated that, due to own negligence Manik Moulabi

accident occurred, but not for the negligence driving of the driver of the alleged

offending vehicle. Again it is stated that the route permit of the minibus was

invalid at the material time of the accident & the driving license of the driver was

not authorised to drive PSV, hence the Opp. Party no-1 denied its liability.
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5. The Opp. Party no-2, in her written statement denied that due to rash

and negligent driving of the driver (Opp. party no-3) the alleged accident

occurred, but the accident occurred due to mechanical defects in the vehicle. It is

stated that, the accident involving vehicle is insured with the opp. party no-1 vide

policy no- 200704/31/12/6300000092 valid up to 18.04.2013. It is again stated

that, driver of the vehicle had the valid and effective driving license no

17091/BNG/PROFF/F at the time of accident.

6. Upon the pleadings of both the sides, the following Issues were framed

for the just decision of the case:

I. Whether the deceased Manik Moulabi died as a result of injuries sustained

by him in the alleged motor vehicle accident on dated 06.06.2012

involving vehicle no. AS-18/A-1730 (Mini Bus) and whether the said

accident had taken place due to rash and negligent driving of the

offending vehicle?

II. Whether the claimants side is entitled to any compensation, and if yes. To

what extent and by whom amongst the opp. parties, the said

compensation amount will be payable?

7. To prove the case, the claimant side examined one witness i.e claimant

no-1 Jahanur Islam as PW-1. During the examination the claimant no-1 exhibited

the following documents:

i. Ext. No-1: Accident Information Report,

ii. Ext. No-2: Certified copy of the F.I.R.,

iii. Ext. No-3: Certified copy of the charge sheet (G.R No. 1184/12),

iv. Ext. No-4(i) & 4(ii): Certified copy of seizure lists,

v. Ext. No-5: Certified copy of the Post-Mortem report.

8. The Opp. Party no-1 insurer side examined three witnesses. They are

Binod Kr. Sarma as DW-1, Manik Gayari as DW-2 and Rafiquez Zaman as DW-3.

During the examination of DW-1 he exhibited the following documents-

i. Ext. no-A: Verification report in relation to route permit,
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ii. Ext. no-B: Driving license verification report of the driver of the

minibus,

iii. Ext. no-C: Insurance policy of the offending vehicle no-AS-18/A-

1730.

9. During the examination of the DW-2, he exhibited the permit register of

DTO Goalpara which is being marked as Ext. no-E, DW-3 has exhibited D/L

register of DTO, Bangaigaon which is being marked as exhibit no- D.

10. Heard Argument from both sides. Perused the materials on record and

upon consideration of the same, the Issues are decided as under:

ISSUE  NO-I

(I) The claimant no-1 Jahanur Islam examined himself as PW-1 who is the

son of the deceased. The claimant side has averred in the claim petition and the

claimant Jahanur Islam in his evidence has stated that the deceased was his

father and the other claimants are his younger sisters. He in his evidence stated

that on 06.06.2012 about 10-30 A.M. while his father Manik Moulabi was getting

into the bus no. AS-18/A-1730 as a passenger for travelling from Godharbori

towards Krishnai, the driver of the said bus moved the bus suddenly in rash and

negligent manner as a result he fell down & the wheel of the bus ran over his

body causing fatal injuries. Soon after the accident, his father was brought to

Seven Sisters Hospital, but the doctor declared brought dead.  With the help of

Police of Agia P/S post- mortem over the dead body was done. After post–

mortem the body was taken to their house and funeral was done as per religious

rites. Regarding the accident, a case was registered with Agia police station vide

Agia P.S. case no. 69/12 U/S 279/304(A) IPC, investigated based on his F.I.R. On

close of the investigation I/O submitted charge sheet against the driver of the

minibus. He further stated that, his deceased father used to earn Rs. 12,000/-

monthly by doing the job of Emam & maintained their family. His father died in

the accident at the age of 48 years. He incurred Rs.60,000/- as funeral expenses

and in celebration of religious rites.

(II) Regarding the accident, claimant no-1 (PW-1) filed an FIR with the O/C of

Agia police station. The police registered Agia P/S Case no 69/2012 u/s279/304A
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IPC. He (PW-1) in his evidence specifically stated that the accident causing dead

to his father had taken place due to rash and negligent driving of the vehicle

bearing registration number AS-18/A-1730 (mini bus). In support of oral

evidence, PW-1 has submitted before the Tribunal, Accident Information Report

being marked as Ext. no-1, the certified copy of F.I.R., being marked as Ext. No-

2, Charge sheet in connection with G.R. No. 1184/12 being marked as Ext. No-3,

Seizure lists being marked as Ext. no-4(i) & 4(ii) and post-mortem report being

marked as Ext. no-5..

(III) Perused the certified copy of charge sheet (Ext. No-3) of Agia P.S. case

no. 69/12 (G.R 1184/12). Ext. No.3 is submitted by the police after completion of

investigation of Agia P.S. case no. 69/2012 in connection with a motor vehicular

accident which is under consideration. From Ext. No.3, it is found that the police

after completion of investigation, submitted charge sheet against the Opp. Party

no-3, the driver of the offending vehicle i.e., minibus showing him as accused in

the case and stating that the accident causing death of Manik Moulabi, had taken

place due to rash and negligent driving of the vehicle bearing registration no. AS-

18/A-1730 (minibus) by Opp. Party no-3, the driver of the offending vehicle. The

submission of charge sheet against the driver of the offending vehicle can be

considered as sufficient evidence of rash and negligent driving of that vehicle. In

the absence of any evidence contrary there to, filing of the charge sheet, itself

shows that the driver of the vehicle was driving the same in a rash and negligent

manner. In a decision of Hon’ble Kerala High Court reported in 2012 (1) TAC

816, a Division Bench of the Hon’ble Court held that filing of a charge sheet can

be reckoned as sufficient evidence of negligence in a claim u/s 166 of the M.V.

Act and if anyone of the Parties do not accept such charge sheet, burden must

be on such Party to adduce oral evidence. The Hon’ble High Court also observed

that if the charge sheet does not satisfy judicial conscience, the issue of

negligence must be decided on the other evidence. Thus, from the aforesaid

discussion, I do hold that, the driver of the offending vehicle bearing no. AS-

18/A-1730 (minibus) drove the said vehicle in rash and negligent manner for

which he is responsible for the alleged accident solely.

(IV) The Opp. Party sides did not adduce any rebuttal evidence. Even the

Opp. Party no-3, the drive of the offending vehicle did not appear and thereby

refused to tender his evidence. In view of the above evidence of the claimant
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side and in the absence of any evidence contrary thereto, there can be no escape

from the conclusion that the driver, Opp. Party no-3 drove of the vehicle bearing

registration no. AS-18/A-1730 (minibus) in rash and negligent manner.

(V) The issue no-1 is decided accordingly.

ISSUE NO-II

(I) In view of the discussion and decision made in Issue No-I, I am of the

opinion that the claimant side is entitled to compensation.

(II) The claimants in the instant case are the son, two daughters of the

deceased Manik Moulabi. Therefore, the age of the deceased is to be taken into

consideration for computing the loss of dependency in the case. In the instant

case, for assessing the quantum of compensation, the following three

components are required to be established by the claimant side :- (i) age of the

deceased, (ii) income of the deceased and (iii) number of dependents left behind

by the deceased.

(III) In the claim petition, the age of the deceased, at the time of death, has

been mentioned as 48 years, in post mortem report (Ext. No-5) the age of the

deceased shown as 48 years at the time of his death. The claimant no-1 in his

evidence had mentioned the age of the deceased father was 48 years at the time

of his death. So, I like to take into account, the age of the deceased as 48 years,

at the time of his death which has been mentioned in his Post Mortem Report

Ext. No-5 as it is in the upper side in comparison to the age of the deceased as

mentioned in the claim petition. Then the age of the deceased, at the time of his

death, comes in the age group of 46 to 50 years. With the age of the deceased

in the age group of 46 to 50 years, the proper multiplier would be 13 as per

guidelines of the Hon’ble Apex Court in Sarla Verma case.

(IV) Coming to the second component, the claimant in his evidence stated

that the deceased, at the time of his death, was working as an Emam. He was

earning Rs.12,000/ per month. The PW-1 has not produced any kind of

documentary evidence that, his father was an Emam. Mere statement of the PW-

1 that his father used to earn Rs.12,000/- monthly is not enough without
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corroborating any other reliable evidence. As I do hold that, the monthly income

of the deceased was Rs.3,000/- (Rupees Three thousand) only.

(V) Thus, taking the annual income of the deceased at Rs. 36,000/- and

applying the multiplier 13, the loss of dependency after deducting 1/3 (one-third)

on account of personal and living expenses of the deceased, comes to

Rs.3,12,000/-. Besides the loss of dependency, the claimant side is entitled to

some pecuniary damages as funeral expenses and some amount of non-

pecuniary damages such as Loss of Estate, loss of love and affection, and pain,

shock & suffering. The claimant side is also entitled to 25% future prospect as

per principles laid down by the Hon’ble Apex Court in National Insurance Co. –vs-

Pronoy Setty reported in (2017) 14 SCC663.

(VI) The just and reasonable compensation which the claimant side is entitled

to is assessed as under:

Loss of dependency----------------------------- Rs. 3,12,000.00

Future prospect: Rs. (3,12,000/- x 25%) = Rs. 78,000.00

Funeral expenses-------------------------------- Rs. 15,000.00

Loss of Estate------------------------------------ Rs. 15,000.00

Loss of love & affection------------------------ Rs. 20,000.00

Pain, shock and suffering---------------------- Rs. 30,000.00

Total ---------------------------------------------- Rs. 4,70,000.00 (Rupees

four lakh seventy thousand) only.

ISSUE NO - III

(I) That the offending vehicle bearing registration no. AS-18/A-1730 (mini

bus), at the time of accident, was duly insured with Opp. Party no-1, National

Insurance Co. Ltd., was not in dispute. In additional written statement, the Opp.

Party no-1 has stated that, as per verification report of the DTO Office

Bongaigaon, the driving license no. 17091/BNG/Proff/F issued in the name of

Mukut Hussain (Opp. Party no-3) was not valid at the time of accident. It is

further stated that, the said driving license authorised the driver to drive only

M/CYCLE, HMV, EX PSV & the route permit of the offending vehicle was also



8

MAC CASE NO. 184 OF 2015

invalid at the relevant time of the accident, so the Opp. Party no-1 denied its

liability as the driver (Opp. Party no-3) had no effective license, ineffective route

permit at the time of accident. I find in evidence that, the route permit of the

vehicle no. AS-18/A-1730 was valid at the time of accident. The driving license of

the driver of the offending vehicle authorised him only to drive M/CYCLE, HMV

,EX. PSV only.

(II) In Pappuu And Others vs Vinod Kumar Lamba And Another the

Honbl. Supreme has decided in relation to matter of invalid driving

license

In view of the facts of the case, Two-Judge Bench of the Supreme Court

headed by Chief Justice Dipak Misra framed two issues enumerated below:

• Whether the fact that the offending vehicle was duly insured by

respondent Insurance Company would per se make the Insurance

Company liable?

• Whether in the fact situation of this case the insurance company can

be and ought to be directed to pay the claim amount, with liberty to

recover the same from the owner of the vehicle (respondent No.1)?

The Bench in view of crucial issues confronted by it, summarized its

findings with respect to Liability of Insurance company for third party risks

in the following manner:

• Chapter XI of the Motor Vehicles Act, 1988 providing compulsory

insurance of vehicles against third party risks is a social welfare legislation

to extend relief by compensation to victims of accidents caused by use of

motor vehicles. The provisions of compulsory insurance coverage of all

vehicles are with this paramount object and the provisions of the Act have

to be so interpreted as to effectuate the said object.

• Insurer is entitled to raise a defence in a claim petition filed under

Section 163Aor Section 166 of the Motor Vehicles Act, 1988 inter alia in

terms of Section 149(2)(a)of the said Act.



9

MAC CASE NO. 184 OF 2015

• The breach of policy condition, e.g. disqualification of driver or invalid

driving licence of the driver, as contained in Sub-section (2)(a)(ii) of

Section 149, have to be proved to have been committed by the insured for

avoiding liability by the insurer.

• Mere absence, fake or invalid driving licence or disqualification of the

driver for driving at the relevant time, are not in themselves defences

available to the insurer against either the insured or the third parties. To

avoid its liability towards insured, the insurer has to prove that the insured

was guilty of negligence and failed to exercise reasonable care in the

matter of fulfilling the condition of the policy regarding use of vehicles by

duly licensed driver or one who was not disqualified to drive at the relevant

time,

• The insurance companies are, however, with a view to avoid their

liability must not only establish the available defence(s) raised in the said

proceedings but must also establish ‘breach’ on the part of the owner of

the vehicle; the burden of proof where for would be on them.

• The court cannot lay down any criteria as to how said burden would be

discharged, inasmuch as the same would depend upon the facts and

circumstance of each case.

• Even where the insurer is able to prove breach on the part of the

insured concerning the policy condition regarding holding of a valid licence

by the driver or his qualification to drive during the relevant period, the

insurer would not be allowed to avoid its liability towards insured unless the

said breach or breaches on the condition of driving licence is/are so

fundamental as are found to have contributed to the cause of the accident.

The Tribunals in interpreting the policy conditions would apply “the rule of

main purpose” and the concept of “fundamental breach” to allow defences

available to the insured under Section 149(2) of the Act.

• The question as to whether the owner has taken reasonable care to

find out as to whether the driving licence produced by the driver, (a fake

one or otherwise), does not fulfil the requirements of law or not will have

to be determined in each case.
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• Where on adjudication of the claim under the Act the tribunal arrives

at a conclusion that the insurer has satisfactorily proved its defence in

accordance with the provisions of Section 149(2)read with Sub-section (7),

as interpreted by this Court above, the Tribunal can direct that the insurer

is liable to be reimbursed by the insured for the compensation and other

amounts which it has been compelled to pay to the third party under the

award of the tribunal Such determination of claim by the Tribunal will be

enforceable and the money found due to the insurer from the insured will

be recoverable on a certificate issued by the tribunal to the Collector in the

same manner under Section 174 of the Act as arrears of land revenue. The

certificate will be issued for the recovery as arrears of land revenue only if,

as required by Sub-section (3) of Section 168 of the Act the insured fails to

deposit the amount awarded in favour of the insurer within thirty days from

the date of announcement of the award by the tribunal.

• The provisions contained in Sub-section (4) with proviso thereunder

and Sub-section (5) which are intended to cover specified contingencies

mentioned therein to enable the insurer to recover amount paid under the

contract of insurance on behalf of the insured can be taken recourse of by

the Tribunal and be extended to claims and defences of insurer against

insured by, relegating them to the remedy before, regular court in cases

where on given facts and circumstances adjudication of their claims inter se

might delay the adjudication of the claims of the victims.

(III) Thus, considering aforesaid principles lay down by the Hon’ble. Supreme

Court, I do hold that, mere absence of an endorsement for authorising the driver

of the offending vehicle to drive PSV cannot be taken into consideration for

absolving the Opp. Party no- 1 from the responsibility to indemnify the claimants.

(IV) Form the aforesaid discussion I have decided that, the Opp. Party no-1,

the National Insurance Company is liable to indemnify the claimants as the

company is the insurer of the vehicle no. AS-18/A-1730 because of the Opp.

Party no-2, has not committed any breach of terms and conditions of policy.

(V) This issue is decided accordingly.
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A W A R D

1. Rs. 4,70,000.00 (Rupees four lakh seventy thousand) only is awarded as

compensation to the claimant side with interest @ 6% p.a. from the date of

institution of the claim petition on 29.09.2015 till payment. The Opp. Party no-1,

The National Insurance Co. Ltd. is directed to pay the award to the claimant side

within one month from the date of this order. The amount, if any, paid as no

fault liability, shall be adjusted. No interest shall be payable on amount under the

head of Future Prospect.

2. Out of the awarded amount, Rs. 1,00,000.00 (Rupees one lakh) only each

with proportionate interest be fixed deposited in the name of the three claimants

in a nationalised bank for 3 years.

3. The remaining awarded amount is given to the claimant’s side.

4. The claim petition is party allowed.

5. The case disposed with contest.

6. No cost.

7. Free copy of the Judgment be given to the both sides forthwith.

8. Given under my hand and the seal of this Tribunal on this 6th day of May,

2019.

Dictated & corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


