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MAC CASE NO. 224 OF 2017

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM.

Present – D. MECH,

Member, MACT, Goalpara.

MAC CASE NO. 224 OF 2017.

Fulbanu

W/O – Late Hashem Ali Mondal

---------------- Claimant.

Vs.

1. Oriental Insurance Co. Ltd. ------ Insurer of the vehicle no. AS-18/A-6593

(Motor Cycle),

2. Sofiur Rahman ------ Owner & driver of the vehicle no. AS-18/A-6593 (Motor

Cycle).

---------------- Opp. Parties.

Advocates appeared in the case:

Mr. P. Nath ------------------------------------ Advocate for the Claimant.

Mr. R. Ghatak --------------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument --------- 26.08.2019.

Date of delivery of Judgment ----- 11.09.2019.

J U D G M E N T

1. The wife, who is the legal heir of the deceased Hashem Ali Mondal filed

the instant claim petition under section 166 of the M. V. Act claiming

compensation for the death of Hashem Ali Mondal who died in a motor vehicle

accident dated 21.10.2016 involving vehicle bearing registration no. AS-18/A-

6593 (Motor Cycle) which was insured with Opp. Party no-1, Oriental Insurance

Co. Ltd.
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2. The facts giving rise to this case is that on 21.10.2016 at about 7 A.M

Hashem Ali Mondal was proceeding from his home towards Goalpara town by

riding on his Scooty no-AS-18D/8641. At Mariom Nagar a speedy motor cycle no

AS-18/A-6593 which was coming from opposite direction driving by its driver in

rash and negligent manner dashed against the Scooty as a result Hashem Ali

Mondal sustained grievous injuries on his person. Soon after the accident injured

Hashem Ali Mondal was brought to Seven Sisters hospital for treatment.

Thereafter as the conditions of Hashem Ali Mondal became serious, he was

admitted at Al-Salam Hospital but during the treatment he died on 13.10.2017.

3. Regarding the accident, a criminal case was registered being number

Goalpara P/S Case no. 530/16 U/S 279/337/427 IPC & started investigation, on

completion investigation the police submitted charge sheet U/s 279/337/427 IPC

(G.R. No. 2384/2016) against one Juvenile Abdul Hamid to stand trial in that

criminal case.

4. The Opp. Party no-1, Oriental Insurance Co. Ltd. contested the case by

filing Written Statement. The Opp. Party no-2 the owner cum driver of the

vehicle no. AS-18/A-6593 (Motor Cycle) also submitted his written statement, but

he did not appear in the further proceeding of the case.

5. The Opp. Party no-1, Oriental Insurance Co. Ltd. in its Written Statement

besides denying all the averments made in the claim petition, stated that due to

own negligence of Hashem Ali Mondal the alleged accident occurred. It is also

stated that, the Opp. Party no-2 is liable to pay the compensation if any as he

had no effective driving license at the time of the accident. The Insurance Co.

denied the accident and put the claimant side in strict proof of the same.

6. The Opp. Party no-2 stated that due mechanical defect the alleged

accident took place. He is the registered owner of the vehicle being registration

no. AS-18/A-6593 (Motor Cycle) which is insured with the Opp. Party no-1

videpolicy no-322390/31/2016/6437 valid up to 01.02.2017. He further stated

that he had valid driving license no. AS-1820140009269, so he is not responsible

to pay any compensation to the claimant.

7. Upon the pleadings of both the sides, the following Issues were framed

for the just decision of the case:
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I. Whether Hashem Ali Mondal died as a result of injuries sustained by him

in the alleged motor accident on dated 21.10.2016 involving vehicle

bearing registration no. AS-18/A-6593 (Motor Cycle) and whether the

accident had taken place due to rash and negligent driving of the driver

of the aforesaid offending vehicle?

II. Whether the claimants are entitled to get compensation, if yes to what

extent and by whom amongst the Opp. Parties, the said compensation

will be payable and what would be just compensation?

8. To prove the case, the claimant side examined one witness viz. Fulbanu

as PW-1. During the examination, the PW-1 exhibited the following documents

which are being marked as follows:

i. Ext. No-1: Certified copy of the F.I.R.,

ii. Ext. No-2: Certified copy of the seizure list,

iii. Ext. No-3: Certified copy of MVI report,

iv. Ext. No-4: Certified copy of the charge sheet,

v. Ext. No-5: Death certificate of the deceased,

vi. Ext. No-6: Discharge certificate,

vii. Ext. Nos-7 to 10: Prescriptions,

viii. Ext. Nos-11 to 19: Cash memos.

9. The Opp. Party no-1 insurer side & Opp. Party No. 2 did not adduce any

evidence.

10. Heard Argument from both sides.

11. The ld. counsel for the Opp. Party no-1 has placed reliance to the

following case law decided by the Hon’ble Gauhati High court in M/S United India

Insurance Co. Ltd. Vs. Parul Roy & Others (MAC App.62/2017).

12. Perused the materials on record and upon consideration of the same, the

Issues are decided as under:
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ISSUE  NO-I

13. The claimant side has averred in the claim petition and the claimant no-1,

Fulbanu as PW-1 in her evidence has stated that the deceased was her husband.

On 21.10.2016 at about 7 a.m. her husband was proceeding from his home

towards Goalpara town by riding on his Scooty no-AS-18D/8641. At Mariom

Nagar a speedy motor cycle no. AS-18/A-6593 which was coming from opposite

direction driving by its driver in rash and negligent manner dashed against the

Scooty as a result her husband sustained grievous injuries on his person. Soon

after the accident her injured husband was brought to Seven Sisters hospital for

treatment. Thereafter as the conditions of her husband became serious, he was

admitted at Al-Salam Hospital but during the treatment he died on 13.10.2017.

She further deposed that, her son filed an F.I.R. with the police of Goalpara

police station & the police accordingly interrogated her. Her husband used to

earn Rs.15,000/- per month from his vegetable business. Her husband died at

the age of 58 years. She incurred Rs.50,000/- as funeral cost and also spent

Rs.80,000/- for her husband’s treatment. In cross examination she has stated

that, she did not witness the accident. The offending motor cycle dashed against

her husband’s Scooty from behind. She denied the suggestion that she has

stated in her affidavit that it was an accident of head on collision. Her husband

underwent treatment initially for 4 days at seven sister’s hospital. Her husband

suffered chest injury. She admitted that, her husband visited Seven Sister’s

hospital on 31.10.2016. She has not submitted medical documents to establish

that, her husband had been undergoing treatment from the date of the accident

till his death. She has not submitted any medical document to establish as to

what injuries caused the death of her husband. She did not inform about the

death of her husband to police. She has not submitted the post-mortem report of

her deceased husband. She denied several suggestions put by the ld. counsel of

the Opp. Party no-1.

14. Regarding the accident, a criminal case was registered being number

Goalpara P/S Case no. 530/16 U/s 279/337/427 IPC & started investigation, on

completion investigation the police submitted charge sheet U/S 279/337/427 IPC

(GR. 2834/2016) against one Juvenile Abdul Hamid to stand trial in that criminal

case.
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15. It is found that regarding the accident, Moslem Mandal the son of the

deceased filed an F.I.R. with the O/C Goalpara police station. The police

registered Goalpara P/S Case no 530/16 U/S 279/337 IPC. PW-1 in her evidence

specifically stated that the accident causing dead to her husband had taken place

due to rash and negligent driving of the vehicle bearing registration number AS-

18/A-6593 (Motor Cycle). In support of her oral evidence, PW-1 has submitted

before the Tribunal, the certified copy of F.I.R. being marked as Ext. no-1,

certified copy of the seizure list being marked as Ext. No-2, certified copy of MVI

report being marked as Ext. no-3, certified copy of charge sheet in connection

with G.R. No. 2384/16 being marked as Ext. No-4 and copy of death certificate

being marked as Ext. no-5.

16. Perused the certified copy of charge sheet (Ext. no-4) of Goalpara P.S.

case no. 530/16 (G.R 2384/16) Ext. No-4 is submitted by the police after

completion of investigation of Goalpara P.S. case no. 530/16 in connection with a

motor vehicular accident which is under consideration. From Ext. No-5, it is found

that the police after completion of investigation, submitted charge sheet against

one Abdul Hamid who is a juvenile in conflict with law, but not against Sofiyor

Rahman, the owner & driver Opp. Party no-2 as per claim petition. On the other

hand I don’t find any evidence to hold that, Sofiyor Rahman (Opp. Party no-2)

drove the vehicle no. AS-18/A-6593 (Motor Cycle) on the day of the accident

occurred on 21.10.2016. I have gone through the written statement filed by the

Opp. Party no-2 whereby he admitted that, the accident occurred due to

mechanical disorder of his vehicle, and he is not responsible for the alleged

accident. It has found on record that, there is material contradiction regarding

driving of the vehicle no. AS-18/A-6593 (Motor Cycle) on the date of accident

took place on 21.10.2016. The claimant has not examined any witness to

established that on the day of accident the Opp. Party no-2 drove the vehicle in

rash and negligent manner and not the charge sheeted Juvenile in conflict with

law Abdul Hamid. In fact the claimant has not able to prove that, the Opposite

party-2 drove the vehicle in rash and negligent manner as a result the alleged

accident occurred where the husband suffered injury and died due to such

injuries.

17. Form the aforesaid discussion the findings of mine I do hold that, the

claimant has miserably failed to established that, the Opp. Party no-2 drove the
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vehicle no. AS-18/A-6593 (Motor Cycle) in rash and negligent manner. The

submission of charge sheet against the driver of the offending vehicle can be

considered as sufficient evidence of rash and negligent driving of that vehicle. In

the absence of any evidence contrary there to, filing of the charge sheet, itself

shows that the driver of the vehicle was driving the same in a rash and negligent

manner. In a decision of Hon’ble Kerala High Court reported in 2012 (1) TAC

816, a Division Bench of the Hon’ble Court held that filing of a charge sheet can

be reckoned as sufficient evidence of negligence in a claim u/s 166 of the M.V.

Act and if anyone of the Parties do not accept such charge sheet, burden must

be on such Party to adduce oral evidence. The Hon’ble High Court also observed

that if the charge sheet does not satisfy judicial conscience, the issue of

negligence must be decided on the other evidence. In the case in hand the police

submitted charge sheet U/S 279/337 IPC against one Adbul Hamid who is a

juvenile in conflict with law. Under this peculiar facts & circumstances I do hold

that, the Opp. Party no-2 cannot be hold that he is responsible for the alleged

accident.

18. The accident occurred on 21.10.2016. The age of the husband as per

discharge slip (Ext. no-6) is 62 years. He was admitted in Seven Sister’s hospital

on 21.10.2016 and discharge on 25.10.2016. As per Ext. no-6 there is no

specifically mentioned about the injury suffered by the husband of the claimant.

As per Ext. no-7 dated 21.10.2016 the husband of the claimant suffered fracture

at right toe and advise him to consult with an orthopedic surgeon, but he did not

do so. Again as per Ext. no-9 has suggested that, the claimant’s husband

suffered multiple abrasions all over his body and fracture of fifth metacarpal

bone. As per Ext. no-10 dated 16.02.2017 it appears that, the claimant was

suffering from other diseases so the concerning doctor advised him to examine

his blood, ultrasound of pelvic region. In all medical reports the injuries suffered

by the claimant’s husband has not specifically mentioned in order to establish

that, the injuries suffered by the claimant’s husband would be sufficient to

caused his death. It is also found that, there is no evidence on record that, the

deceased was in continuous treatment since the date accident till his death. As

per the evidence of PW-1 that, her husband had died on 13.10.2017, but I don’t

find any documentary evidence to show that the deceased had died on

13.10.2017 due to the accident that had occurred on 21.10.2016. Moreover, no
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post-mortem report is available on record to know the cause of death of the

deceased.

19. In view of the above reasons, I have found that, the injury suffered by

the deceased in the accident did not cause his death.

20. The issue no-1 is decided accordingly.

ISSUE NO-II

21. In view of the discussion and decision made in Issue No-I, I am of the

opinion that the claimant side is not entitled to compensation.

22. This issue is decided accordingly.

O R D E R

23. The claim petition is dismissed.

24. The case disposed with contest.

25. No cost.

26. Free copy of the Judgment is given to the both sides forthwith.

27. Given under my hand and the seal of this Tribunal on this 11th day of

September, 2019.

Dictated & corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


