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MAC CASE NO. 273 OF 2015

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM

PRESENT: D. MECH,

MEMBER, M.A.C.T., Goalpara.

MAC CASE NO – 273 OF 2015.

Moromi Sarkar

W/O – Saiful Islam.

--------------------- Claimant.

Vs.

1. United India Insurance Co. Ltd. ------ Insurer of the vehicle no. AS-18/C-2395

(Auto Tempo),

2. Mahamudul Hossain ------ Owner of the vehicle no. AS-18/C-2395 (Auto

Tempo),

3. Babar Ali ------ Driver of the vehicle no. AS-18/C-2395 (Auto Tempo).

--------------------- Opp. Parties.

Advocates appeared in the case:

Mr. Z. R. Mallik ------------------------------------ Advocate for the Claimant.

Mr. G. C. Saha------------------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument-------- 27.08.2019.

Date of delivery of Judgment ---- 11.09.2019.

J U D G M E N T

1. The applicant Moromi Sarkar filed the claim petition U/S 166 of the Motor

vehicles Act 1988 seeking compensation to the tune of Rs. 8,00,000/- for the

injuries sustained by her in a motor vehicle accident on occurred on 12.03.2012.

2. The facts of the case are as follows:
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3. On 12.03.2012 at about 2-30 P.M. the claimant was travelling by an auto

rickshaw no. AS-18/C-2395 from Goalpara towards Moilapathar. When the auto

reached near Shastrinagar, due to rash and negligent driving of its driver the

auto turned turtle as a result the claimant suffered grievous injuries at her right

leg and other parts of her body. Soon after the accident she was taken to

Goalpara Civil hospital for treatment. Thereafter again she took treatment at

Solace Hospital, Goalpara under the advice of Dr. Rajeev Kumar Bhatta, Dr. S.

Hazarika Nath & Dr. S. Rahman. She also underwent treatment Chalantapara

Mini PHC, but as her injuries not cured she went to Patna for treatment. Moina

Begum the elder sister of the claimant filed an F.I.R. with the O/C Goalpara P/S

whereupon Goalpara P/S case no 103/12 (G.R. No. 537/12) U/s 279/338 is

registered investigated & at the close of investigation submitted charge sheet

against the driver of the auto rickshaw no. AS-18/C-2395 i.e. Opp. Party no-3.

4. The Opp. Party no-1, United India Insurance Co. Ltd. contested the case

by filing W.S. The Opp. Party no-2 the owner of the auto rickshaw did not appear

in the proceeding despite service of notice as such the case heard ex-parte

against him. The driver (Opp. Party no-3) of the offending vehicle also appeared

in the preceding, & submitted his written statement.

5. The Opp. Party no-1 in its W.S. besides denying all the averments made

in the claim petition, stated inter-alia, that the risk of policy was not covered

during the period of the accident occurred on 12.03.2012. The policy being no-

130600/31/10/01/00003749 was issued to the insurer covering the period from

11.47 hrs of 09.12.2010 to midnight 0f 08.12.2011 only, so the Opp. Party no-1

is not responsible to pay any compensation to the claimant. It is further stated

that the driver of the offending vehicle did not have valid license at the time of

the accident. The driving license no. 27358/GLP/NT in the name of the Opp.

Party no-3 whereby not authorizing to drive transport vehicle as such breaches

the policy conditions, so the company has denied their liability. It is further

stated that, as per seizure list and GD. Entry no-375 dated 12.03.2012 the police

seized the vehicle no AS-18/C-2192 in connection with the accident for the

involvement in the accident, and that, the policy risk is also not covered.

6. The Opp. Party no-3 stated that, the accident did not occur due to his

negligent driving, but due to negligence on the part of the claimant. The vehicle
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was duly insured by the insurer (Opp. Party no-1) United India Insurance Co.

Ltd. at the time of accident & he had valid driving license no. 27358/GLP/NT, so

he is not liable to pay any compensation.

7. Upon the pleadings of both sides, the following issues are found to be

proved for the just decision of the cases:

I. Whether the claimant Moromi Sarkar sustained injuries in the alleged

motor vehicle accident on dated 12.03.2012 involving vehicle bearing no.

AS-18/C-2395 (Auto Tempo) and whether the said accident had taken

place due to rash and negligent driving of the aforesaid offending

vehicle?

II. Whether the claimant side is entitled to compensation and if yes, to what

extent and by whom amongst the Opp. Parties, the said compensation

amount will be payable?

8. To prove the case, the claimant side examined herself as PW-1. In

support of the claim the PW-1 exhibited the following documents:

i. Ext. No-1: Certified copy of the charge sheet & FIR

ii. Ext. Nos-2 to 18: Prescriptions.

iii. Ext. Nos-19 to 23: Medical certificates

iv. Ext. Nos-24 to 56: Cash memos

v. Ext. Nos-57 to 60: Medical reports

vi. Ext. No-61: Discharge certificate from Global Hospital

vii. Ext. No-62: X-Ray report

viii. Ext. No-63: doctor’s card

ix. Ext. Nos-64 to 65: Railway tickets

x. Ext. No-66: X-Ray plates.

9. The claimant has also examined  S.I Biraj Karmakar as PW-2.

10. The Opp. Party no-2 owner, Opp. Party no-3 driver side in order to

disown their liability examined no witness. The Opp.party no-1 examined Sri

Amitava Modok as DW-1. Heard Argument from the learned advocate of both

sides.
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11. Perused the materials on record and after consideration of the same, the

issues are decided as under:

ISSUE NO - I

12. The claimant averred in her claim petition and also stated in her evidence

that on 12.03.2012 at about 2-30 P.M. she was travelling by an auto rickshaw

no. AS-18/C-2395 from Goalpara towards Moilapathar. When the auto reached

near Shastrinagar, due to rash and negligent driving of its driver the auto turned

turtle as a result the she suffered grievous injuries at her right leg and other

parts of her body. Soon after the accident she was taken to Goalpara Civil

hospital for treatment. Thereafter again she took treatment at Solace Hospital

Goalpara under the advice of Dr. Rajeev Kumar Bhatta, Dr. S. Hazarika Nath &

Dr. S. Rahman. She also underwent treatment at Chalantapara Mini PHC, but as

her injuries not cured she went to Patna for treatment. Moina Begum the elder

sister of the claimant filed an F.I.R. with the O/C Goalpara P/S whereupon

Goalpara P/S case no. 103/12 (G.R. No. 537/12) U/S 279/338 is registered

investigated and at the close of investigation submitted charge sheet against the

driver of the auto rickshaw no. AS-18/C-2395. She further deposed that, she

incurred Rs.3,00,000/- as medical expenditure. Due to injuries sustained, she is

unable walk properly & also can not able to do any hard work.

13. The claimant in her evidence specifically stated that the accident causing

injuries upon her person, had taken place due to rash and negligent driving of

the vehicle bearing registration no. AS-18/C-2395. In support of oral evidence,

the claimant has submitted before the Tribunal, certified copy of F.I.R. (Ext. No-

1(A)), certified copy of charge sheet (Ext. No-1). Thus it is very much clear that,

on receipt of the Ext. No-1(A) police registered a case, started investigation, on

conclusion of the investigation police submitted Ext. No-1 finding a case u/s

279/338 IPC, (G.R. No. 537/12), hence it is established that, the driver (opposite

party no-3) drove the offending vehicle in rash and negligent manner.

“IN Girdhari lal v. Radhey Sham & Others, 1993(2)PLR109; Sudama

Devi & Others v. Others Kewak Ram & Others, 2008, PLR444 and

Pazhaniammal & other’s case (2012ACJ 1370) , the Honbl. Supreme Court

has held that “it is Prima-facie safe to conclude in claim cases that the
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accident has occurred on account of rash or negligent driving of the driver, if

the driver is facing the criminal trial on account of rash or negligent driving.”

14. Moreover the Opp. Party no-3 the driver of the offending vehicle has not

appeared in the witness box to deny the accident having been caused by him,

therefore I am inclined to draw an adverse inference against the Opposite Party

no-3. In this context it was held in Bhagwanti Devi v. Krishan Kumar Sani &

Others, 1986 A.C.J. 331.Punjab and Haryana High court. This view of the Hon’ble

High court can be accepted. Moreover, the Opp. Party no-3 has also not filed

any complaint to higher authorities about his false implication in the criminal

case so it cannot be accepted that the Opp. Party no-3 has been falsely

implicated in this case.

15. In view of the above discussion, it is held that the claimant that proved

that the accident has been caused by Opp. Party No-3 who was driving the

offending vehicle bearing no. AS-18/C-2395 (Auto Tempo) in rash or negligent

manner.

16. Considering the materials on record I do hold that, the claimant had

suffered injuries on her person & that injuries caused by due to the accident met

by her. The factum of accident involving the offending vehicle and sustaining of

injuries by the claimant, remained unshaken in the cross-examination of PW-1.

17. PW-2 in his evidence stated that, on receipt of an FIR from one Moina

Begum where upon Goalpara P/S case no 103/2012 was registered and he

started preliminary investigation. During his investigation he seized the vehicle

no-AS-18/C-2192 along with all requisite documents. As per his evidence actually

the vehicle no. AS-18/C-2192 (TEMPO) had been involved but not the vehicle no-

AS-18/C-2395 (TEMPO). According to him one S.I. Sahadat Ali submitted charge

sheet against the driver of the vehicle no-18/C-2395.

18. The Opp. Party side did not adduce any rebuttal evidence denying the

accident causing injuries upon the person of the claimant. It is found as per

evidence of the PW-2 that, the vehicle no-AS-18/C-2192 had been involved in the

accident, but not AS-18/C-2395. As the charge sheet submitted against the

driver of the vehicle no. AS-18/C-2395 and the claimant (PW-1) who is the best

witness in the enquiry implicated the vehicle no AS-18/C-2395 therefore, I have
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no option, but to accept the evidence of the claimant regarding the involvement

of the vehicle no AS-18/C-2395 in the accident. Hence, this Issue is decided in

favour of the claimant’s side.

ISSUE NO - II

19. In view of the discussion and decision made in Issue no-I, I am of the

opinion that the claimant side is entitled to get compensation.

20. Now, coming to the quantum of compensation which the claimant side is

entitled to, is assessed as under:

21. The claimant in her evidence stated that, she sustained fracture injuries

of right leg & other grievous injuries upon her body. The claimant has submitted

before the tribunal, one injury report; being marked as Ext. no-3 in support of

her injuries sustained by her. As per Ext. no-3 the claimant suffered swelling of

right thigh over knee, cut injury at wrist & bruises over left knee. As per Ext. no-

5, the claimant suffered commuted fracture of right shaft femur. Thus,

considering the types of injuries sustained by the claimant I do hold that, she

suffered grievous right leg injury in the motor vehicle accident occurred on

12.03.2012. It is found that the claimant underwent as an indoor patient at

Super specialty orthopedic clinic, Patna from 15.03.2012 to 26.03.2012 (Ext. no-

5). I have considered all medical documents which are being marked as above.

Considering the evidence on record I do hold that, the claimant has spent some

amount expenditure for her treatment.

22. On a careful scrutiny of the medical documents mentioned hereinabove, I

assume that the claimant had incurred Rs.94,956/- (Ext. nos-24 to 56) in her

treatment as medical expenditure. Ext no 54 is discarded as this cash memo

does not bear any seal and signature of the concerning authority. As the

claimant has undergone treatment from the doctor of Solace hospital & Super

specialty orthopedic clinic incurred some expenditure towards conveyance,

maintaining attendants, food etc. and therefore, the claimant is entitled to some

amount of pecuniary damages as incidental expenditure. As the claimant has

sustained fracture injury in the accident, so, I am of the opinion that the

claimant is entitled to some amount of non-pecuniary damages on account of

pain, shock and suffering under which she had to pass over.
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23. Thus, having considered the facts and circumstances of the case and the

nature of injuries sustained by the claimant and the expenditure incurred

thereof, just and reasonable compensation which the claimant is entitled to is

assessed as under:

Medical expenditure -------------------------- Rs. 94,956.00

Incidental expenditure ----------------------- Rs. 35,000.00

Pain, shock and suffering -------------------- Rs. 50,000.00

Total -------------------------------------------- Rs. 1,79,956.00 rounded off

Rs. 1,79,960.00 (Rupees one lakh seventy nine thousand nine hundred sixty)

only.

24. The Opp. Party no-1 has stated in the written statement that, at the time

of accident no risk covered under the policy no-130600/31/10/01/00003749 was

over from the mid night of 08.12.2011 which was issued to the insurer. In this

regard DW-1 in his evidence stated that, the risk of policy was not covered

during the period of accident occurred on 12.03.2012. He also stated that, as per

GDE no. 375 dated 12.03.2012 Goalpara P/S seized one vehicle no-AS-18/C-2192

involving in the accident which was insured with the company vide policy no-

130/600/31/01/00003794, had also no insurance coverage as it was valid up to

08.12.2012. This witness has proved the insurance policy of the offending vehicle

no-2395 which is being marked as Ext. no-A. I have examined the Ext. no-A the

insurance policy of the insured Opp. Party no-2. The policy is a package policy

effecting from 11:47 Hrs of 09.12.2010 to midnight of 08.12.2011. Thus, the

accident occurred on 12.03.2012 and the policy of the vehicle had been expired

on midnight of 08.12.2011, that means the offending vehicle was plying without

any effective insurance policy after 08.12.2011. As such I do hold that, no policy

risk coverage was available to the insurer at the time of accident, as such the

Opp. Party no-1, United India Insurance Co. Ltd has no responsibility to

indemnify the claimant. As the Opp. Party no-2 being the insured had no

effective insurance policy at the time of accident, he has got the absolute liability

to indemnify the claimant.
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25. Rs. 1,79,960.00 (Rupees one lakh seventy nine thousand nine hundred

sixty) only with interest @ 6% p.a. from the date of the institution of the claim

petition on 15.12.2015 till payment. The owner of offending vehicle being no-AS-

18/C-2395 is Opp. Party no-2. Therefore, the Opp. Party no-2, Mahamudul

Hossain is directed to pay the award to the claimant side within one month from

the date of this order. The Opp. Party no-1 is absolved from any liability.

26. Free copy of the Judgment is given to the both sides forthwith.

27. The claim petition is partly allowed.

28. The case is disposed with contest.

29. No cost.

30. Given under my hand and the seal of this Tribunal on this 11th day of

September, 2019.

Dictated & corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


