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MAC CASE NO. 151 OF 2017

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM

PRESENT: D. MECH,

MEMBER, M.A.C.T., Goalpara.

MAC CASE NO – 151 OF 2017.

Biswajit Kachary @ Boro

S/O – Ajit Kachary @ Ajit Boro.

---------------------- Claimant.

Vs.

1. Oriental Insurance Co. Ltd.
Bongaigaon Division

2. Oriental Insurance Co. Ltd.
Goalpara Division

--------------- Insurer of the vehicle no. ML-07/A-0836 (Truck),

3. Dilip Saha --------------- Owner of the vehicle no. ML-07/A-0836 (Truck).

---------------------- Opp. Parties.

Advocates appeared in the case:

Mr. A. M. Choudhury------------------------------ Advocate for the claimant.

Mr. G. C. Saha ------------------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument --------- 02.09.2019.

Date of delivery of Judgment ------ 18.09.2019.

J U D G M E N T

1. The applicant filed the claim petition U/s 166 of the Motor vehicles Act

1988 seeking compensation to the tune of Rs. 25,00,000/- for the injuries

sustained by him.

2. The facts of the case are as follows:
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3. On 06.04.2009 at about 6.00 A.M. the claimant being the handyman

along with along with labour Bhupen Kowar of the truck no. ML-07/A-0836

(Truck) loaded with coal was going from Rangram towards Zadi. When their

truck passed just few kilometers Rangram capsized & fell into a deep ditch due to

rash and negligent driving of its driver. Both, the claimant & Bhupen Kowar

suffered serious injuries on their persons. Soon after the accident the police from

Salang O/P arrived at the spot and they brought claimant and Bhupen Kowar to a

local hospital for treatment. The claimant also had undergone treatment at

Dudhnoi hospital, Goalpara civil hospital and also at G.M.C.H., Guwahati. The

police of Sallang O/P made a G.D. Entry no. 121 dated 09.04.2009 in relation to

the accident occurred on 06.04.2009. Due to the accident the claimant suffered

fracture injury at his left hand. He had to perform operation of the fracture injury

in three occasions.

4. The Opp. Party no-1 & 2, Oriental Insurance Co. Ltd. appeared in the

proceeding and filed written statement. The Opp. Party no-3, the owner of the

offending vehicle has not appeared despite service notice as such the case is

heard ex-parte against him. The driver of the offending vehicle Indra Mohan

Gowala died on 11.09.2014 i.e. before filing the claim petition.

5. The Opp. Party no-1 in its W.S. besides denying all the averments made

in the claim petition, stated inter-alia that the accident occurred Rongram under

Shallang police out post, so the claim petition is bad for want of territorial

jurisdiction of this Tribunal. It is denied by the Opp. Party no-1 about the

profession of the claimant.

6. Upon the pleadings of both sides, the following issues are found to be

proved for the just decision of the case:

I. Whether the claimant Biswajit Kachary @ Boro sustained injuries in

the alleged motor vehicle accident on dated 06.04.2009 involving

vehicle no. ML-07/A-0836 (Truck) and whether the said accident had

taken place due to rash and negligent driving of the offending

vehicle?
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II. Whether the claimant side is entitled to any compensation and if yes,

to what extent and by whom amongst the Opp. Parties, the said

compensation amount will be payable?

7. To prove the case, the claimant examined two witnesses including himself

as PW-1 and Dr. U. Nath as PW-2.

8. During examination of the PW-1, he exhibited the following documents:

i. Ext. No-1: Accident information report,

ii. Ext. No-2: Certified copy of G.D. Entry,

iii. Ext. Nos-3 to 5: Discharge certificate,

iv. Ext. Nos-6 to 20: Prescriptions,

v. Ext. No-21: Medicine requisition slip,

vi. Ext. Nos-22 to 23: Prescriptions,

vii. Ext. No-24: Medical certificate,

viii. Ext. Nos-25 to 43: Investigation report,

ix. Ext. Nos-44 photograph of the claimant,

x. Ext. No-45: Disablement certificate,

xi. Ext. Nos-47 to 92 (46 is omitted): Cash memos,

xii. Ext. No-93 to 96: X-Ray plates.

9. The Opp. Party no-1 insurer side in order to disown their liabilities

examined no witness.

10. Heard Argument from the learned advocate of both sides.

11. I have perused the materials on record and after consideration of the

same the issues are decided as under:

ISSUE NO–I

12. The claimant averred in his claim petition and also stated in his evidence

that on 06.04.2009 at about 6.00 A.M. he being the handyman along with labour

Bhupen Kowar of the truck no. ML-07/A-0836 (Truck) loaded with coal was going

from Rangram towards Zadi. Due to rash and negligent driving of its driver their

truck was capsized and fell into a deep ditch after going just few kilometers from
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Rangram as a result he & Bhuoen Kowar suffered serious injuries on their

persons. Soon after the accident the police from Salang O/P arrived at the spot

and they brought him and Bhupen Kowar to a local hospital for treatment. He

also had undergone treatment for his injuries at Dudhnoi hospital, Goalpara civil

hospital and also at G.M.C.H., Guwahati. The police of Salang O/P made a G.D.

Entry no-121 dated 09.04.2009 in relation to the accident occurred on

06.04.2009. Due to the accident he suffered fracture injury at his left hand. He

had to perform operation of the fracture injury in three occasions. He further

deposed that he incurred Rs.2,00,000/- as medical expenditure, but he has able

to submit the cash memos to the amount of Rs.30,276/-. On 30.06.2018 he

appeared before the District Standing Medical Board and the board after his

physical examination issued 45% disability certificate. Prior to the accident he

used to earn Rs.6,000/- per month as a handyman of the offending truck.

13. The claimant in his evidence specifically stated that the accident causing

injuries to him, had taken place due to rash and negligent driving of the vehicle

bearing registration no. ML-07/A-0836 (Truck). In support of his oral evidence,

he has submitted before the Tribunal, Accident Information Report, being

marked as Ext. No-1, Certified Copy of G.D. Entry no. 121 dated 09.04.2009

being marked as Ext. No-2. He also in support of his medical treatment, & other

connected ancillary expenses, exhibited the aforesaid documents.

14. Perused the accident information report. It is found that the police of

Sallang out. P. recorded the G.D. Entry no. 121 dated 09.04.2009 in connection

with the information of the accident occurred on 06.04.2009 (Ext. no-1). In

accident information report all the particulars of the vehicle and the name of the

driver and the owner of the offending vehicle no. ML-07/A-0836 (Truck)

particulars of driving license, insurance policy, name of the insurer has been

mentioned.

15. ‘‘Section 168 of the Motor Vehicle Act envisaged that it is the

duty of the Tribunal to held an enquiry and determine just and

reasonable compensation for the victim of motor vehicle accident. The

Tribunal is supposed to hold the enquiry independently and decides the

claim on the basis of evidence and material brought before it. The

Tribunal is not bound by investigation report of the police.’’
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It is held in Anil Tiwari Vs. Saheb Sing(2000)1 MPLJ

59(Madh.Pra)(DB), in claim cases under M.V. Act, strict proof of first

information report, inquest, panchanama, post-mortem report and

death certificate is not required.

16. The opposite party no-1 did not adduce any rebuttal evidence. In view of

the above evidence of the claimant side and in the absence of any evidence

contrary thereto, there can be no escape from the conclusion that the accident

causing injuries upon the person of the claimant, had taken place due to rash

and negligent driving of the driver of the vehicle bearing registration no. ML-

07/A-0836 (Truck) Hence, this issue is decided in favour of the claimant side.

ISSUE NO-II

17. In view of the discussion and decision made in Issue no-I, I am of the

opinion that the claimant side is entitled to compensation in the claim petition.

18. Now, coming to the quantum of compensation which the claimant side is

entitled to, is assessed as under:

19. The claimant as PW-1 has stated that, he was admitted soon after the

accident at some local hospital of state of Maghalaya & then Dudhnoi hospital,

Goalpara civil hospital, but no any medical documents are available on record. It

appears that, the claimant was admitted at G.M.C.H., Guwahati 07.04.2009 as an

indoor patient and discharge on 29.04.2009 (Ext. no-3). Again the claimant

underwent treatment as an indoor patient 29.09.2009 and released on

10.10.2009 (Ext. no-4). Thereafter the claimant again underwent treatment as

an indoor patient from 02.08.2016 to 05.08.2016 (Ext. no-5) i.e. after 7 years

approximately. From the Ext. Nos-3, 4 & 5 it is found that the claimant suffered

Type III A composite fracture both bone of the left forearm. I have scrutinized all

the medical documents as exhibited above. Considering the material on record I

do hold that, the claimant sustained fracture injuries of his left forearm which

was grievous in nature. The claimant appeared before the District Standing

Medical Board on 30.06.2018 i.e. after 9 years of the accident in order assesses

the disability caused due to the injury suffered in the accident. The board after

due consideration of the injuries sustained by him issued disability certificate



6

MAC CASE NO. 151 OF 2017

(Ext. no-45) whereby declared that due to injuries sustained by him, he suffered

45% disablement which is permanent in nature.

20. From the disability certificate (Ext. no-45), it appears that, the injury

sustained by the claimant has been noted.

21. PW-2 has deposed before the Tribunal that, after his (PW-1) physical

examination and based on medical reports, the board had come to the conclusion

that PW-1 is permanently disabled amounting to 45%. He (PW-2) has proved the

disability certificate (Ext. No-45). He also proved the signature of the chairman,

District Standing Medical Board, Goalpara in Ext. No-45(i) and his (PW-2)

signature in Ext. No-45(ii). It appears from the materials on record that, the

claimant took treatment in the in the year 2009, 2010, 2011 & than 2015. But no

any recent medical documents are found to hold that he has been in continuous

treatment till 2019. So, I am of the view that the injuries sustained by the

claimant (PW-1) certainly caused temporary disability to him diminishing his

earning capability. Considering the type of injuries sustained by the claimant

(PW-1), I am of the view that such injuries has caused disability which may be

calculated at 5% disability as because of the board examined the claimant after

almost 8 years of the accident & such disability is progressive & great prospects

of healing if proper & continuous treatment had been taken. As the claimant

suffered 5% disability, it would definitely reduce the earning capability. Hence,

the Claimant (PW-1) is entitled to 5% loss of earning due to the disability along

with the other damages. In the case in hand the claimant has stated in his

evidence that his monthly income was Rs.6,000/-, by working as a handy of the

offending vehicle, but no any corroborating evidence is found on record to hold

that the monthly income of the claimant is Rs. 6,000/-. Mere statement of the

regarding income which is not corroborated by sorts of specific evidence, it would

unsafe to hold that, the monthly income of the claimant was Rs.6,000/- at the

time accident. The owner of the truck is the best witness to know what he paid

to the claimant as a handyman of his truck, but the owner remain absent in this

proceeding. From the materials on record, it cannot be said that, the claimant is

a non-earning person. Under this circumstance I do hold that, the monthly

income of the PW-1 cannot be less than Rs. 3,000/- in those days. The claim of

the claimant is seem be almost dead claim that, he has come for compensation
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after lapse of 8 years. It is not open to all and sundry to approach a Tribunal to

raise a claim for compensation, at any juncture, after accident had taken place &

delay of 8 years even without reference to any other fact, cannot be considered

as prima-facie reasonable period for approaching Tribunal, the individual

concerned must approach Tribunal within a reasonable time. The case in hand

the accident had taken place on 06.04.2009 where the claimant suffered injuries,

but he has approached this Tribunal after 8 years from the date of the accident.

The claimant has not explained why delay occurred in approaching this Tribunal

for compensation by filing any condonation of delay. Under this fact and

circumstances, I am of the view that, holding of 45% disability would not be

justified as such I do hold that, the injury caused the claimant disability as stated

above ie. 5%.

22. The claimant in his evidence stated that he has incurred Rs. 2,00,000/-

only as medical expenditure. On a careful scrutiny of the medical documents

mentioned hereinabove, it is found that the claimant had incurred some amount

of money to the tune of Rs. 21,978.95 only (Ext. no-47 to Ext. no-92) for his

treatment as medical expenditure. As the claimant has undergone treatment at

G.M.C.H., Guwahati has incurred some expenditure towards medical treatment,

conveyance, maintaining attendants, food etc. and therefore, the claimant is

entitled to some amount of pecuniary damages as incidental expenditure. As the

claimant has sustained grievous injuries so, I am of the opinion that the claimant

is entitled to some amount of non-pecuniary damages on account of pain, shock

and suffering under which he had to pass over.

23. In the claim petition as well as in his evidence, the age of the claimant

(PW-1) has been mentioned as 25 years at the time accident. As per the affidavit

the age of the claimant is 28 years. It is also found that, the age of the claimant

has been mentioned in medical document as 19 & 24 years. The accident

occurred on 06.04.2009, the claimant has filed the claim petition on 26.05.2017

therefore, his age will be taken into for determination of quantum of

compensation form the date of filing the petition. Accordingly the age of the

claimant would be 33 years. Then the age of the claimant, at the time of

accident, comes in the age group of 31 to 35 years. With the age of the claimant

in the age group of 31 to 35 years, the proper multiplier would be 16 as per

guidance of the Hon’ble Apex court in Sarla Verma case.
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24. In the accident the claimant has sustained fracture injuries so, I am of

the opinion that the claimant is entitled to some amount of non-pecuniary

damages on account of pain, shock and suffering under which he had to pass

over.

25. Thus, having considered the facts and circumstances of the case and the

nature of injuries sustained by the claimant and the expenditure incurred thereof,

just and reasonable compensation which the claimant is entitled to is assessed as

under.

Medical expenditure ------------------------------ Rs. 21,978.95

Loss of earning: Rs. (36,000.00 X 16 X 5%) =Rs. 28,800.00

Incidental charges -------------------------------- Rs. 40,000.00

Pain, shock and suffering ----------------------- Rs. 50,000.00

Total ------------------------------------------------ Rs. 1,40,778.95/ Rounded

off Rs. 1,40,780.00 (Rupees One lakh forty thousand seven hundred eighty) only.

26. Now, coming to the question as to who amongst the opposite parties will

have to satisfy the award. There is no dispute regarding the insurance policy of

the offending vehicle at the time of accident with the Opposite Party no-1,

Oriental Insurance Co. Ltd.

27. Form the aforesaid discussion I have decided that, the Opp. Party no-1,

Oriental Insurance Co. Ltd. is liable to indemnify the claimant as the company is

the insurer of the vehicle no. ML-07/A-0836 (Truck) and because of the Opp.

Party no-2 has not committed any breach of terms and conditions of policy. The

Opp. Party no-1 is to satisfy the award. Opp. Party no. 2 has no liability.

28. This issue is decided accordingly.

A W A R D

29. Rs. 1,40,780.00 (Rupees One lakh forty thousand seven hundred eighty)

only with interest @ 6% p.a. from the date of institution of the claim petition on

26.05.2017 till payment. The Opp. Party No-1, Oriental Insurance Co. Ltd. is
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directed to pay the award to the claimant side within one month from the date of

this order. The amount, if any, paid as no fault liability, shall be adjusted.

30. Free copy of the Judgment is given to the both sides forthwith.

31. The case is disposed on contest.

32. Claim petition is partly allowed.

33. I make no order as to the cost.

34. Given under my hand and the seal of this Tribunal on this 18th day of

September, 2019.

Dictated and Corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


