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MAC CASE NO. 121 OF 2015

IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM

PRESENT: D. MECH,

MEMBER, M.A.C.T., Goalpara.

MAC CASE NO – 121 OF 2015.

F. U. Iliyas Mian @ Md. Iliyas Mian

S/O – Late Kurban Ali.

-------------------- Claimant.

Vs.

1. United India Insurance Co. Ltd. ------ Insurer of the vehicle no. AS-18/A-4194

(Truck),

2. Sonaullah Mondal ------ Owner of the vehicle no. AS-18/A-4194 (Truck),

3. Binesh Orang ------ Driver of the vehicle no. AS-18/A-4194 (Truck),

------------------- Opp. Parties.

Advocates appeared in the case:

Mr. J. H. Pradhani & S. Ali ---------------------- Advocate for the Claimant.

Mr. D. Pandiya ------------------------------------- Advocate for the Opp. Party no-1.

Date of hearing Argument --------- 03.09.2019.

Date of delivery of Judgment ------ 20.09.2019.

J U D G M E N T

1. The applicant F. U. Iliyas Mian @ Md. Iliyas Mian filed the claim petition

U/s 166 of the Motor Vehicles Act 1988 seeking compensation to the tune of Rs.

15,00,000/- for the injuries sustained by him.

2. The facts of the case are as follows:
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3. On 19.10.2014 at about 12-30 P.M. the claimant F. U. Iliyas Mian was

coming towards Goalpara from Makri by driving his motor cycle no. AS-18/D-

0422 by his own side. His motor cycle was being hit from behind by a speedy

truck bearing no. AS-18/A-4194 which was driven by its driver with rash and

negligent manner as result he fell down and suffered grievous injuries on his

persons. Soon after the accident he was brought by his relatives to Solace

hospital for treatment, but the doctor referred him to other hospital for better

treatment. His family members admitted him at Hayat Hospital, Guwahati and

took treatment till 28.10.2014. He again underwent treatment at Arvinda

Hospital, Patna from 17.11.2014 to 26.11.2014.

4. Regarding the accident the claimant’s younger brother, F.I. Idris Miya

presented an F.I.R. with the O/C of Goalpara P/S whereupon a criminal case is

registered as Goalpara P/S Case no. 684/2014 u/s 270/338/304(A) IPC (G.R. No.

2399/2014) carried out investigation. On conclusion of investigation the I/O

submitted charge sheet against the driver of the offending vehicle no. AS-18/A-

4194 (Truck) (Opp. Party no-3).

5. The Opp. Party no-1, Opp. no-2 & 3 appeared in the proceeding to

contest the case, & submitted their written statements.

6. The Opp. Party no-1 in its W.S. besides denying all the averments made

in the claim petition, stated inter-alia that due to careless of the claimant the

alleged accident occurred. The opposite party no-1 stated that, it is the burden of

the claimant to prove that the owner & driver had the valid driving license,

fitness of the vehicle & other vehicle related documents, road permit, Insurance

policy of the vehicle at the time of the accident seizure list, F.I.R., Police Report.

The Opposite Party no-1 again stated that the compensation claimed by the

claimants side is excessive, exaggerated and having no real basis.

7. The Opp. Party no-2 & 3 jointly submitted their written statement &

stated inter-alia that, there is no ground of alleging about the rash and negligent

driving of the driver of the vehicle no. AS-18/A-4194 (Truck), but the accident

took place due to the rash and negligent driving of the claimant. According to

them the truck was not involved in the alleged accident. They also denied the

monthly income of the claimant. It is further stated that, the truck is insured with
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the Opp. Party no-1 and all motor vehicle documents are valid at the time of

accident. The driver had the effective driving license at the time of accident, so

they are not liable to pay any compensation to the claimant.

8. Upon the pleadings of both sides, the following issues are found to be

proved for the just decision of the case:

I. Whether the claimant F. U. Iliyas Mian sustained injuries in the alleged

motor vehicle accident on dated 19.10.2014 involving vehicle bearing

registration number AS-18/A-4194 (Truck) and whether the said accident

had taken place due to rash and negligent driving of the aforesaid

vehicle?

II. Whether the claimant side is entitled to compensation and if yes, to what

extent and by whom amongst the Opp. Parties, the said compensation

amount will be payable?

9. To prove the case, the claimant, F. U. Iliyas Mian examined himself as

PW-1 & Dr. S. Ali as PW-2.

10. During examination of the PW-1 he exhibited the following documents:

i. Ext. no-1: Copy of the Accident Information Report,

ii. Ext. no-2: Certified copy of the F.I.R.,

iii. Ext. no-3: Certified copy of seizure list.

iv. Ext. no-4: Certified copy of the charge sheet,

v. Ext. no-5: Certified copy of MVI Report,

vi. Ext. no-6: Certified copy of injury report,

vii. Ext. no- 7: Disability Certificate,

viii. Ext. no-8: Admission slip, Solace hospital,

ix. Ext. nos-9 to 14: cash memos,

x. Ext. no-15: Admission card Hayat Hospital,

xi. Ext. no-16: Medicine slip,

xii. Ext. nos-17 & 18: cash memos,

xiii. Ext.nos-19 to 21: Investigation reports,

xiv. Ext.no-22: Advice slip,

xv. Ext. nos-23 & 24: Cash memos,

xvi. Ext. no-25: Advice slip,
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xvii. Ext. no-26: Cash memo,

xviii. Ext. no-27: Advice slip,

xix. Ext. nos-28 to 29: Cash memos,

xx. Ext. nos-30, 31, 34, 37, 58, 59, 60, 61, 62, 77, 78, 83, 111, 113,

114, 117, 118, 124, 125, 130 & 154: Medical reports,

xxi. Ext. nos-31,35, 40, 41, 46, 48, 50, 52, 53, 55, 63, 65, 67, 69, 71,

72, 75, 79, 81, 84, 85, 87, 90, 92, 95, 97, 103, 104, 106, 108,

112, 121, 128, 137, 144, 145 & 150: Advice slips,

xxii. Ext. nos-32, 33, 36, 38, 39, 42, 43, 44, 45, 47, 49, 51, 54, 56, 57,

64, 66, 68, 70, 73, 74, 76, 80, 82, 86, 88, 89, 91, 93, 94, 96, 98,

99, 100, 101, 105, 107, 109, 110, 115, 116, 119, 120, 122, 123,

126, 127, 129, 131,133, 134, 135, 136, 138 to 143, 146 to 149 &

151: Cash memos,

xxiii. Ext. nos-102 & 132: Discharge certificates,

xxiv. Ext. nos-152, 153 and 155 to 172: X-ray plates.

11. The Opp. Party no-1 insurer side & Opp. Party no-4 in order to disown

their liabilities examined no witness.

12. Heard Argument from the learned advocate of both sides.

13. I have perused the materials on record and after consideration of the

same; the issues are decided as under:

ISSUE NO–I

14. The claimant averred in his claim petition and also stated in his evidence

that on 19.10.2014 at about 12-30 P.M. he was coming towards Goalpara from

Makri by driving his motor cycle no. AS-18/D-0422 by his own side. His motor

cycle was being hit from behind by a speedy truck bearing no. AS-18/A-4194

which was driven by its driver with rash and negligent manner as result he fell

down and suffered grievous injuries on his person. Soon after the accident he

was brought by his relatives to Solace hospital for treatment, but the doctor

referred him to other hospital for better treatment. His family members admitted

him at Hayat Hospital, Guwahati and took treatment till 28.10.2014. He again

underwent treatment at Arvinda Hospital, Patna from 17.11.2014  to 26.11.2014.
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It is further deposed that, prior to the accident he was working as Imam of

transport Jama Majid and doing coal business at Kabaitary from which he use to

earn Rs.20,000/- per month. At the time of accident he was 38 years old. He

incurred Rs.10,00,000/- as medical expenditure. He further deposed that, the

offending vehicle is insured with the Opp. Party no-1 vide policy no-

1306043113P10544231. It is further has stated that, he sustained injuries such

as Segmental fracture left femur.

15. It is found that regarding the accident an F.I.R. was lodged with the O/C

Goalpara police station. The police registered Goalpara P/S Case no. 684/14 u/s

279/338/304(A) IPC and on conclusion of investigation submitted charge sheet

against the Opp. Party no-3 in G.R. Case no-2399/14. The claimant in his

evidence specifically stated that the accident causing injuries upon his person,

had taken place due to rash and negligent driving of the vehicle bearing

registration number AS-18/A-4194 (Truck). In support of his oral evidence, he

has submitted before the Tribunal, copy of the Accident Information Report being

marked as Ext. No-1, Certified copy of F.I.R. being marked as Ext. no-2, certified

copies of seizure list being marked as Ext. no-3, Certified copy of Charge sheet in

connection with G.R. No. 2399/2014 being marked as Ext. No-4 and other

documents which are exhibited as above.

16. Perused the certified copy of charge sheet (Ext. no-4) of Goalpara P.S.

case no. 684/14 (G.R. No. 2399/14). Ext. no-4 i.e. charge sheet is submitted by

the police after completion of investigation of Goalpara P.S. case no. 684/2014 in

connection with a motor vehicular accident which is under consideration. From

Ext. no-4, it is found that the police after completion of investigation, submitted

charge sheet against the Opp. Party no-3, the driver of the offending vehicle i.e.,

truck showing him as an accused in the case and stating that the accident

causing injuries upon the person of claimant had taken place due to rash and

negligent driving of the vehicle bearing registration no. AS-18/A-4194 (Truck) by

Opp. Party no-3, the driver of the offending vehicle. The submission of charge

sheet against the driver of the offending vehicle can be considered as sufficient

evidence of rash and negligent driving of that vehicle. In the absence of any

evidence contrary there to, filing of the charge sheet, itself shows that the driver

of the truck was driving the same in a rash and negligent manner. In a decision
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of Hon’ble Kerala High Court reported in 2012 (1) TAC 816, a Division Bench of

the Hon’ble Court held that filing of a charge sheet can be reckoned as sufficient

evidence of negligence in a claim u/s 166 of the M.V. Act and if anyone of the

parties do not accept such charge sheet, burden must be on such Party to

adduce oral evidence. The Hon’ble High Court also observed that if the charge

sheet does not satisfy judicial conscience, the issue of negligence must be

decided on the other evidence.

17. The opposite parties did not adduce any rebuttal evidence. Even the Opp.

Party no-3, the driver of the offending vehicle who had personal knowledge

regarding the accident, did not appear before the Tribunal & adduce evidence to

disprove that the accident was took place due to his rash & negligent driving. In

view of the above evidence of the claimant side and in the absence of any

evidence contrary thereto, there can be no escape from the conclusion that the

accident causing injuries upon the person of the claimant, had taken place due to

rash and negligent driving of the vehicle bearing registration no. AS-18/A-4194

(Truck). Hence, this issue is decided in favour of the claimant side.

ISSUE NO-II

18. In view of the discussion and decision made in Issue no-I, I am of the

opinion that the claimant side is entitled to compensation in the claim petition.

19. Now, coming to the quantum of compensation which the claimant side is

entitled to, is assessed as under:

20. The claimant as PW-1 has stated that, he was admitted soon after the

accident at Solace Hospital on 19.10.2014 (Ext. No-8) but the doctor of that

Hospital referred him G.M.C.H, Guwahati on considering the injuries sustained.

PW-1 instead of admitting himself at G.M.C.H., Guwahati, he was admitted at

Hayat Hospital, Guwahati on 19.10.2014 and took treatment till 28.10.2014 (Ext.

no-102). As per discharge certificate i.e. Ext. 102 it appears that the claimant

suffered segmental fracture of left femur & dislocation left elbow and multiple

soft injuries. The claimant again underwent treatment as indoor patient at Arvind

Hospital Patna from 17.11.2014 to 26.11.2014 for the injuries sustained (Ext. no-

132). From the both Ext. nos-102 and 132 it appears the claimant suffered
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grievous injuries on left leg and thigh. Thus from Ext. nos-102 & 132 indicates

that PW-1/claimant took treatment for 20 days as an indoor patient at Hayat and

Arvind Hospital. The injuries as described by the PW-1 are absolutely

corroborated with the injury mentioned in Ext. Nos-102 & 132. He (PW-1) in his

evidence specifically stated that the accident causing injuries upon his person,

had taken place due to rash and negligent driving of the Opp. Party no-3. I have

seen & examined the X-Ray & CT Scan Reports, wherein it is found that, the PW-

1 sustained injuries like as stated above. I have also examine the advice

slips/prescriptions, medicine requisition slips, various cash memos & other

connected medical examination report like, ECG Etc.

21. He further in his claim petition stated that he had incurred Rs.

10,00,000/- (Rupees Ten lakh) only towards his treatment as medical

expenditure. It is found that the claimant appeared before the District Standing

Medical Board on 29.04.2017 in order to assess the disability caused due to the

alleged accident. The board after due consideration of the injuries sustained by

him issued disability certificate (Ext. No-7) whereby declared that due to injuries

sustained by him he suffered 45% permanent disbarment.

22. From the disability certificate (Ext. No-7), it appears that, the injuries

sustained by the claimant has been noted clearly i.e. PW-1 had sustained

segmental fracture left femurs.

23. PW-2 has deposed before the Tribunal that on the date of examination of

PW-1 he was present as a member of the board held on 29.04.2017. He

attended the board meeting as a member. He deposed that, after his (PW-1)

physical examination and based on medical reports, the board had come to the

conclusion that the injuries caused PW-1 45% disablement. He (PW-2) has

proved the disability certificate (Ext. No-7). He also proved his signature in Ext.

No-7(i). So I am of the view that the injuries sustained by the PW-1 certainly

caused permanent disability to him diminishing his earning capability.

Considering the type of injuries sustained by the claimant (PW-1), I am of the

view that such injuries has caused permanent disability which may be calculated

at 45% permanent disability and for such disability it would definitely reduce the

earning capability. Hence, the claimant (PW-1) is entitled to 45% loss of earning

due to the permanent disability along with the other damages. In the case in
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hand the claimant has stated his monthly income in between Rs. 20,000/- by

Imam as profession and also doing coal business. But after the accident he could

not run his business. It is found that the PW-1 has not submitted any kind of

corroborative evidence to prove his monthly income as stated. It is settled

position of law as held by the Hon’ble Apex Court in various decisions that a

person engaged in an unorganized sector, cannot be expected to adduce

documentary evidence of income, if some evidence is brought with regard to the

occupation of the injured/deceased, the tribunal should assume reasonable

income of the injured/deceased on the basis of the occupation and other

attending facts & the grounds realities. Thus having considered the occupation of

the PW-1 at the relevant time even in absence of any documentary evidence, in

my considered view the income of the PW-1 could not be taken as less than Rs.

4,000/- and accordingly I am inclined to assume the income of PW-1 as Rs.

4,000/-.

24. On a careful scrutiny of the medical documents mentioned hereinabove, it

is found that the claimant had incurred a sum of Rs. 2,48,425/- only in his

treatment as medical expenditure. Ext. nos-33, 44 & 74 are the receipt of

advance payment which is adjusted with the final bill Ext. no-99. Ext. nos-54, 89,

91 & 94 are the credit memos. As the claimant has undergone treatment as an

indoor patient at Hayat Hospital, Guwahati & Arvind Hospital, Patna has incurred

some expenditure towards conveyance, maintaining attendants, food etc. and

therefore, the claimant is entitled to some amount of pecuniary damages as

incidental expenditure.

25. In the claim petition, the age of the claimant (PW-1) has been mentioned

as 38 years at the time of accident in Ext. Nos-102 & 132 the age of the PW-1

mentioned as 45 years & but no any age proof certificate is found on record to

prove the age of the claimant; under this situation I assume that, the age of the

claimant at the time of accident was 45 years. With the age of the claimant in

the age group of 41 to 45 years, the proper multiplier would be 14 as per

guidance of the Hon’ble Apex court in Sarla Verma case.

26. As the claimant has sustained serious injuries so, I am of the opinion that

the claimant is entitled to some amount of non-pecuniary damages on account of

pain, shock and suffering under which he had to pass over.
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27. Thus, having considered the facts and circumstances of the case and the

nature of injuries sustained by the claimant and the expenditure incurred thereof,

just and reasonable compensation which the claimant is entitled to is assessed as

under:

Medical expenditure -------------------------- Rs. 2,48,425.00

Loss of income: Rs.(48,000.00x45%x14) =Rs. 3,02,400.00

Incidental expenditure ----------------------- Rs. 40,000.00

Future treatment ------------------------------ Rs. 10,000.00

Pain, shock and suffering -------------------- Rs. 50,000.00

Total -------------------------------------------- Rs. 6,50,825.00 (Rupees Six

lakh fifty thousand eight hundred twenty five) only.

28. The offending vehicle bearing registration no. AS-18/A-4194 (Truck) was

covered by valid insurance policy & the Opposite Party no-1 was the insurer at

the time of accident, therefore, the Opp. Party No-1 cannot escape from the

liability of indemnifying the PW-1/Claimant as the claimant had sustained serious

injuries and as because the Opp. Party no-2 has not committed any breach of

terms and conditions of policy. There is no evidence on record to hold that, the

accident took place due to the contributory negligence on the part of claimant.

The Opp. Party nos-2 & 3 have no liability.

A W A R D

29. Rs. 6,50,825.00 (Rupees Six lakh fifty thousand eight hundred twenty

five) only with interest @ 6% p.a. from the date of the cross examination of PW-

1 on 10.04.2018 till payment. The Opp. Party No-1, United India Insurance Co.

Ltd. is directed to pay the award to the claimant side within one month from the

date of this order. The amount, if any, paid as no fault liability, shall be adjusted.

30. Out of the awarded amount Rs. 3,00,000.00 (Rupees Three lakh) only

shall be fixed deposited in the name of the claimant, F. U. Iliyas Mian in a

Nationalized Bank for a period of three years.

31. The remaining amount is to be given to the claimant, F. U. Iliyas Mian.
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32. The case is disposed on contest.

33. Claim petition is partly allowed.

34. No cost.

35. Free copy of the Judgment is given to the both sides forthwith.

36. Given under my hand and the seal of this Tribunal on this 20th day of

September, 2019.

Dictated & Corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal,
Goalpara.


