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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL

GOALPARA, ASSAM.

Present : D. MECH,

Member, MACT, Goalpara.

MAC CASE NO:- 357 OF 2008.

Md. Mominul Islam

S/O – Giyasuddin Ahmed.

---------------- Claimant.

Vs.

1. Untied India Insurance Co. Ltd. ---- Insurer of the vehicle no. AS-01/G-7379
(Bus),

2. Mustakim Ali ---- Owner of the vehicle no. AS-01/G-7379 (Bus),

3. Abdul Matin SK. ---- Driver of the vehicle no. AS-01/G-7379 (Bus),

4. United India Insurance Co. ---- Insurer of the vehicle no. ML-07-8457 (Motor
Cycle),

5. Nakul Ch. Rabha ---- Owner of the vehicle no. ML-07-8457 (Motor Cycle).

---------------- Opp. Parties.

Advocates appeared in the case:

Mr. R. Ghatak ------------------------------ Advocate for the Claimants.

Mr. G. C. Saha ------------------------------ Advocate for the Opp. Party nos-1 & 4.

Date of hearing Argument --------- 26.04.2019.

Date of   delivery of Judgment ---- 07.05.2019.

J U D G M E N T

1. Father Giyasuddin Ahmed, S/O – Late Fojaluddin Ahmed and Mominul

Islam, S/O – Giyasuddin Ahmed who is the younger brother of the deceased

Fakaruddin Ahmed filed the instant claim petition under section 163 (A) of the M.

V. Act claiming compensation for the death of the deceased Fakaruddin Ahmed

who died in a motor vehicle accident dated 22.11.2007 at about 10-30 P.M.
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involving vehicles bearing registration nos. AS-01/G-7379 (Bus) & ML-07-8457

(Motor Cycle) which were insured with Opp. Party nos-1 & 4, United India

Insurance Co. Ltd. During the pendency of the case the claimant no-1,

Giyasuddin Ahmed died on 27.03.2010.

2. The facts giving rise to this case is that on 22.11.2007 about 10-30 P.M.,

deceased Pankaj Nath & Fakaruddin Ahmed were coming home from Darangiri

by riding on Motor cycle no. ML-07-8457 (Motor Cycle). It was a dark and foggy

night causing difficulty in vision. Under such condition when they reached near

Amjanga Bazar their motor cycle dashed with a standing vehicle no. AS-01/G-

7379 (Bus). Both riders of the motor cycle suffer fatal injuries and succumbed to

their injuries on the spot. Soon after the accident the police of Dudhnoi police

station arrived at the place of accident and stared investigation. The police also

brought the dead bodies to the Civil Hospital Goalpara for post mortem and

thereafter handed over two dead bodied to their respective families.

3. Regarding the accident claimant Mominul Islam presented an FIR with the

O/C of Dudhnoi P/S whereupon Dudhnoi P/S U/D Case no 15/07 was registered

and investigated on conclusion of the investigation the I/O submitted Final report

with an opinion that, the accident occurred on 22.11.2007 caused the death of

two motor cycle riders.

4. The Opp. Party no-1 & 4, United India Insurance Co. Ltd. (Opp. Party

nos-1 & 4), contested the case by filing their W.S. Opp. Party nos-2 & 3 the

owner & driver of the vehicle no. AS-01/G-7379 (Bus) & Opp. Party no-5 the

owner of the motor cycle no. ML-07-8457 (Motor Cycle) did not appear in the

proceeding, as such case is proceeded ex-parte against them.

5. The Opp. Party nos-1 & 4, the United India Insurance Co. Ltd. The

insurer of the both vehicles in its written statement, besides denying all the

averments made in the claim petition, stated inter-alia, that the compensation

claimed by the claimant side is excessive, exaggerated and having no real basis.

The Insurance Co. denied the accident and put the claimant side in strict proof of

the same. The Insurance Co. also denied the age, occupation and income of the

deceased and put the claimant side in strict proof of the same. The Insurance

Co. would not be liable to pay any compensation until and unless, it is proved

that the driver of the bus, had the valid driving licence and the conditions of the
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insurance policy were not violated by the Opp. Party insured. It is further stated

that, the alleged accident occurred while the deceased Pankaj Nath was driving

the motor cycle no. ML-07-8457 dashed with a parking vehicle no. AS-01/G-7379

(Bus) and died on the spot, so no fault had arisen at all and no police case was

registered against the vehicle no. AS-01/G-7379 (Bus). It is further stated that,

as per Accident Information report, the driving license of the deceased Pnakaj

Nath & also deriver of the vehicle no AS-01/G-7379 being no-8700/Tura/2004, &

being no-F-1198,2907/F/GLP/Prof  were not valid at the time of accident, hence

the Insurance company denies their liability. It is further stated that, driving

license of the driver being no- F/1198/TURA & D/L No- 2907/F/GLP of the vehicle

no-AS-01/G-7379 is not valid at the material point of accident. The deceased

Fakaruddin Ahmed was a pillion rider of the vehicle no. ML-07-8457 (Motor

Cycle) as such he is a gratuitous passenger hence not covered by insurance

policy.

6. Upon the pleadings of both the sides, the following Issues were framed

for the just decision of the case:

I. Whether the accident took place due to rash and negligent driving by

the driver of the vehicle no. AS-01/G-7379 (Bus) & ML-07-8457

(Motor Cycle) or the accident occurred arising out of use of the said

vehicle?

II. Whether the claimant side is entitled to get compensation and if as,

what should be just compensation?

III. Whether the Insurance Company or the owner is liable to pay

compensation?

7. To prove the case, the claimant side examined two witnesses. They are

Mominul Islam as PW-1 & Chandi Charan Rabha as PW-2. During the

examination of PW-1 he has exhibited the following documents:

i. Ext. no-1: Accident Information Report,

ii. Ext. no-2: F.I.R. (Dudhnoi P/S Case no (U/D) 15/07),

iii. Ext. no-3: Certified copy of the Final Report,

iv. Ext. no-4: Certified copy of U/D Case record.

v. Ext. no-5: Certified copy of P.M. Report.
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8. The Opp. Party insurer side examined one witness Viz- Amitav Modok as

DW-1. During his examination he has exhibited the following documents-

i. Ext. no-A: Insurance policy no. 130203/31/07/01/00001432 valid from

02.11.2007 to 01.11.2008 against the vehicle no. AS-01/G-7379

(Bus),

ii. Ext. no-B: Insurance policy no. 130604/31/06/01/00003198 valid from

19.12.2006 to 18.12.2007 against the vehicle no. ML-07-8457 (Motor

Cycle).

9. I have Heard Argument from both sides.

10. The ld. Counsel for the claimants’ side has placed reliance to the following

case laws:

i) Padma Khaklary Vs.Sujit Roy & Others, 2006 ACJ 2816 Gau,

ii) New India Assurance Co,Ltd. Vs. Sitra Kyrsian and

Others,ACJ2013 Gau,

iii) National Insurance Co.Ltd. Vs. Subramoni and Others, 204 ACJ

(104) Madras High court,

iv) Rakesh Kr. Virmani Vs,. Ravi Kumar & Others, 2014ACJ(1452)

Panjab And Haryana,

v) Savita Vs. Bindar Singh and Others, 2014 ACJ1261,SC

vi) Mahamooda and Others Vs. United.

11. Similarly ld. Counsel for the Opp. Party nos-1 & 4 submitted written

argument, & place reliance to the following case laws:

i) HDFC Chabb General Insurance Co.Ltd. vs. Shanti devi

Rajbalsingh Thakur & another, 2005 ACJ 1280,

ii) Tripurari Mandal v. Oriental Insurance Co. Ltd & another, 2010

ACJ95,

iii) New India Assurance Co.Ltd v. Mandar Madhav Tambe &

others, 1996(I),TAC-506(SC)

iv) SMT. Sardari & others v. Sushil Kumar & others. 2004(2)

TAC.472.

v) A.Chandrasekaran V.Logamal & Others. 2004(2)TAC406,

vi) Unted India Insurance Co.Ltd. V. Tilak Singh & others,

ACCVol(ii) 2006.
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vii) New India Assurance Co.Ltd. V. Ramjatan Roy & another.

2007(30 GLJ 498.

12. Perused the materials on record and upon consideration of the same, the

Issues are decided as under:

ISSUE  NO-I

(I) The claimant no-1 examined himself as PW-1 who is the younger brother

the deceased Fakaruddin Ahmed. The claimant side has averred in the claim

petition and the claimant no-1 in his evidence has stated that the deceased was

his brother. On 22.11.2007 about 10-30 P.M., deceased Fakaruddin Ahmed & his

friend Pankaj Nath were coming home from Darangiri by riding on Motor cycle

no. ML-07-8457. When they reached near Amjanga Bazar they met with an

accident involving the vehicle no. AS-01/G-7379 (Bus) which was operated under

the ASTC. Both riders of the motor cycle suffer fatal injuries and died on the

spot. He further stated that, during the life time of the deceased he used to earn

Rs.3,300/- per month by selling seasonal goods  and maintaining his family

members. His brother (Deceased) was a bachelor at the time of accident.

(II) It appears that, regarding the accident PW-1 filed an F.I.R. with the O/C

of Dudhnoi P/S who registered Dudhnoi P/S U/D case and stared investigation

and at the close of investigation I/O submitted Final report. (UD. Case no.

15/07).

(III) Supporting the evidence of PW-1, PW-2 has deposed that, he was on

duty as night chowkider of Amzonga bazar. He saw that on 22.11.2007 at about

10-30 P.M. a vehicle no. AS-01/G-7379 (Bus) had been in parking condition in

the middle of the 37 No. National High Way without burning parking lights. It

was a dark and foggy night in the month of November so, the said vehicle was

not visible at all. He saw that, suddenly a motor cycle hit at the back side of the

bus as a result two riders died on the spot due their severe injuries. Later he

came to know that, one Fakaruddin Ahmed & Pankaj Nath were the victims.

Pankaj Nath was the pillion rider of the motor cycle.
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(IV) The aforesaid witness have been cross examined by the Opp. Parties nos-

1 & 4, but nothing is elucidated, to disbelieve their evidence regarding the

accidental death of Fakaruddin Ahmed occurred on 22.11.2007 at about 10-30

P.M. The Opp. Party no-1 and 4 in their written statements and in the evidence

of DW-1 in his evidence stated that, the motor cycle bearing registration no. ML-

07-8457 was driven by Pankaj Nath in rash and negligent manner and dashed

with a bus being registration no. AS-01/G-7379 which was in standing condition

over the National high way. There is no evidence available on record that the bus

was in standing condition with burning its parking/signalling lights. As such it is a

clear case of negligence on the part of the driver of the bus, who parked the bus

in the national High way very carelessly and negligently. In the written

statements of the Opp. Party no-1 & 4 that, the deceased (Pakaj Nath) drove the

motor cycle no. ML-07-8457, but as per the accident information report (Ext. no-

1(I) & Ext. no-1(II) it has been clearly mentioned that, the said motor cycle was

driven by Fakaruddin Ahmed. In fact deceased Pankaj Nath was the pillion rider.

DW-1 has deposed that, at the time of accident Pankaj Nath drove the said

motor cycle, but his evidence is not supported any police report available in

connection with the case of Dhupdhara P/S, U/D case no- 15/2007. The evidence

of DW-1 regarding the driving of the motor cycle by Pankaj Nath is totally

baseless. As per Ext. no-2 it appears that, the bus no. AS-01/G-7379 was

standing over the street & it was a dark & foggy night, as such very difficult to

see anything ahead. Under such condition the motor cycle dashed with the bus

which was parked negligently resulting the death of Pankaj Nath and Fakauddin

Ahmed.

(V) Perused Ext. no-1, the Accident Information report, Ext. no-2 the F.I.R.

The police of Dhupdhara P/S registered U/D case no 15/7 as  the driver had died

in the accident occurred on 22.11.2007 at about 10-30 P.M. Ext. No-5 is the

post-mortem report of the deceased Fakaruddin Ahmed.

(VI) The Opp. Party nos-1 & 4 examined Amitav Modak as DW-1 who deposed

that, as per F.I.R. (Ext. no-2) and Accident Information Report, Ext. no-1 the one

Pankaj Nath drove the motor cycle no. ML-07-8457 and dashed with the standing

vehicle no. AS-01/G-7379 (Bus), hence no fault arises on the part of the driver of

the bus, as such no police case is registered against the vehicle. He further has

stated that, the driving license no-F/1198/Tura and D/L No- 2907/F/GLP/PROF of
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the driver Abdul Matin driver of the vehicle no. AS-01/G-7379 (Bus) is not valid at

the time of accident. He again stated that, deceased Fakaruddin Ahmed was a

pillion rider of the alleged vehicle no. ML-07-8457 at the material point of

accident.

(VII) I have already held that, the evidence of the DW-1 is baseless as his

evidence is not based on his consciousness, when in Ext. no-2 it has been clearly

mentioned that, Fakaruddin Ahmed was the driver of the motor cycle no. ML-07-

8457 at the time of accident, but DW-1 has deposed that, Fakaruddin Ahmed

was a pillion rider which is baseless. As per evidence of DW-1, the driving license

of the driver of the vehicle no. AS-01/G-7379 (Bus) was not valid at the time of

accident, but the he has not produced any corroborative evidence to establish

that, the driving license of the driver of the vehicle no. AS-01/G-7379 (Bus) was

invalid at the time of accident. In view of the above evidence of the claimants

side and in the absence of any evidence contrary thereto, there can be no escape

from the conclusion that Fakariddun Ahmed died in the accident occurred on

22.11.2007 involving the vehicles bearing registration no AS-01/G-7379 and ML-

07-8457.

ISSUE NO-II

(I) In view of the discussion and decision made in Issue No-I, I am of the

opinion that the claimant side is entitled to compensation.

ISSUE NO-III

(I) I have already stated about the evidence of DW-1 while discussing the

issue no-1 whose evidence is not all convincing. It is admitted fact at both the

accident involving vehicles are insured with the Opp. Party no-1 & 4. That the

offending vehicle bearing registration no. AS-01/G-7379 (Bus), at the time of

accident, was duly insured with Opp. Party no-1, United India Insurance Co. Ltd.,

was not in dispute. I have allowed the claimants petition for the following

reasons:
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1) The claimants have adduced sufficient evidence to prove the accident

and death of Fakaruddin Ahmed was due to accident arising out of the

use of the vehicle.

2) The claimants have filed material documents to prove the factum of the

accident and the persons involved therein.

3) The documents clearly established the identity of the bus involved in the

accident, the identity of the driver negligently parking the bus, the

identity of the owner of the bus, the name of the insurer of the

offending bus, the period of coverage of insurance of the bus, the details

of lodging of F.I.R. in the police station concerned in relation to the

accident, post-mortem report of the deceased,

4) So far as the driver & owner of the bus are concerned, they were not

entered into the witness box to rebut the allegations of the claimants

made in claim petition and the evidence. In fact the owner remained ex-

parte since the inception of the case. An adverse inference against both

can be drawn.

5) On the other hand the claimants examined two witnesses and thereby

discharge their initial burden to prove the case.

(II) Whereas Section 163 (A) of the M.V. act 1988 provides for such provision

as to payment of  compensation on structural formula basis, wherein the text of

the section starts with non-obstruct clause when it is stated notwithstanding

anything contained in this Act or in any other law for the time being in force or

instrument having the force of law, the owner of the motor vehicle or the

authorised insurer shall be liable to pay in the case of death or permanent

disablement due to accident arising out of the motor vehicle, compensation, as

indicated in the Second Schedule to the legal heirs of the victim, as the case may

be. Such provision is now generally known as ‘no fault liability’ of the section is

regarding payment of compensation on structural formula basis Sub-section (2)

of Section 163 (A) makes it clear that in any claim under sub-section (1), the

claimant shall not be required to plead or establish that the death or permanent

disablement in respect of which the claim has been made was due to any

wrongful act or neglect or default of owner of the vehicle or vehicles concerned

or of any other person.



9 MAC CASE NO. 357 OF 2008

(III) The claimant in the instant case is the younger brother of the deceased

Fakaruddin Ahmed. It has come in the evidence the deceased was around 30

years of age and left behind him his brother. It has also come in evidence that

he was earning around Rs.3,300/- per month. Having regard to all the facts and

circumstances of the case I consider it proper to take Rs.3,000/- to be his

monthly income. Deducting 50% towards personal expenses, I get Rs. 1,500/-.

The claimants are also entitled to claim loss of future prospects @ 40% which

works out Rs.600/- thus making total Rs. 2100/-. Applying the multiplier of 17, I

get Rs.2100x12x17= Rs.4,28,400/-. To the aforementioned amount I add and

accordingly awarded Rs.15,000/- for funeral expenses, Rs.15,000/- & Rs.15,000/-

for pain and suffering. In this way the claimants are held entitled to claim

Rs.4,73,400/- by way of compensation from the Opp. Party no-1 United India

Insurance Company Ltd. The amount awarded shall carry interest @ 6% p.a

from the date of institution claim petition on 05.11.2008 till realisation.

(IV) That the offending vehicle bearing registration no. AS-01/G-7379 (Bus),

at the time of accident, was duly insured with Opp. Party no-1, United India

Insurance Co. Ltd., was not in dispute. As such, the Opp. Party no-1, United

India Insurance Co. Ltd. is to satisfy the award.

A W A R D

1. Rs. 4,73,400/- (Rupees four lakh seventy three thousand four hundred)

only is awarded as compensation to the claimant side with interest @ 6% p.a.

from the date of institution of claim petition on 05.11.2008 till realisation. The

Opp. Party no-1, the United India Insurance Co. Ltd. is directed to deposit the

award sum to the claimant within one month from the date of this order with this

Tribunal. The amount, if any, paid as no fault liability, shall be adjusted. No

interest shall be payable on amount under the head of Future Prospect.

2. Out of the awarded amount a sum of Rs. 2,00,000/- (Rupees Two lakh)

only shall be fixed deposited in the name the mother of the deceased in a

Nationalised Bank for a period of two years.

3. The remaining awarded amount is given to the claimant.
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4. The Opp. Party no-1, the United India Insurance Co. Ltd. is also directed

to pay a sum of Rs.10,000/- as cost with the awarded sum.

5. The case is disposed on contest.

6. Claim petition is partly allowed.

7. Free copy of the Judgment is given to the both sides forthwith.

8. Given under my hand and the seal of this Tribunal on this 7th day of May,

2019.

Dictated and Corrected by me.

(D. Mech)
Member,

Motor Accident Claims Tribunal
Goalpara.

(D. Mech)
Member,

Motor Accident Claims Tribunal
Goalpara.


