
 HEADING OF JUDGMENT IN SESSIONS CASE

District :-  Goalpara.

IN THE COURT OF ADDL. SESSIONS JUDGE, GOALPARA.

                       Present:- Sri S. Hazarika, A.J.S.
Addl. Sessions Judge,
Goalpara.

Sessions Case No. 77/2015.

 U/s.366/376 I.P.C.

In connection with GR Case No.2388/14.

            State 
      -vs-

                             1. Chan Chan Shah

           ......... Accused.

                               
       Ld. Advocates appeared  :-

For the State               :-  Sri N. K. Nath, Addl. Public prosecutor.

For the accused          :-   Babita Chakraborty, Advocate.

Date of evidence        : -  22/05/2018, 16/07/2018, 29/11/2018, 04/01/2019.

Date of argument : - 13/02/2019.

Date of judgment : - 02/03/2019.

J U D G M E N T 

1. The prosecution case in brief is that Head constable Muzammil Hoque of

Krishnai P.S. lodged an F.I.R. with O/C, Krishnai P.S. alleging that on 23/10/2014 he

along with Homeguards Pradip Kr. Nath and Dinesh Khaklary were in law and order

duty at Krishnai P.S. bazar area. They heard 'hulla' near the Krishnai factory and they

proceeded  there  saw one girl is sitting near  the driver in a truck. The public gathered

there  and  created  in  nosy  situation   alleging  that  the  truck  driver  was  indulgent  in

immoral act with  the girl. In order to control the situation,  the truck driver along with

the girl was brought to Krishnai P.S. and they were interrogated.  They came to know that

the truck driver forcefully kidnapped the victim on 22/10/2014 and committed rape upon
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her and accordingly, the F.I.R. was lodged. 

2. On receipt of the said F.I.R. O/C Krishnai P.S. registered the present case

and investigation  was  done.  During  the  course  of  investigation,  the  I/O arrested  the

accused  and  forwarded  him.  The  victim  was  forwarded  to  Court  for  recording  her

statement U/S.164 Cr.P.C. The medical examination of the victim was also done. The I/O

examined the witnesses and the Sketch Map of the P.O. was prepared.  The I/O also

seized  the  truck  along  with  the  documents  of  the  vehicle  and  after  completion  of

investigation submitted the Charge Sheet U/S.366/376 I.P.C against the accused.

3. The accused faced trial  and the relevant copies were furnished. As the

case was found to be exclusively triable by the Court of Sessions,  the present case was

committed by ld.  SDJM(S),  Goalpara,   to the Court  of  Sessions  and hence,  the trial

commenced.

4.  Upon hearing the submissions of both parties and after considering the

materials on record, this Court was pleased to frame charges U/S.366/376 I.P.C. against

the accused. The  contents of the charges read over and explained to which the accused

pleaded not guilt and claimed to be tried.

 5. POINTS FOR DETERMINATION ARE :

    (i) Whether  the  accused  on 22/10/2014 kidnapped  the  victim from

Orang with intention that she may be compelled to indulge in illicit intercourse with the

accused ?

                         (ii) Whether the accused  attempted to commit rape upon the girl ?

6. The prosecution side examined some  witnesses but could not produce the

victim. Upon recording the evidence of the prosecution side this Court  examined the

accused  and the statement of the accused U/S.313 Cr.P.C, recorded wherein he denied

each and every circumstances against  him.  However,  the accused declined to adduce

evidence in defence.

7. I  have  heard  the  submissions   advanced  by  learned  Counsel  for  both

parties and also gone through the  evidence on record. 

8. DECISION AND REASONS THEREOF :
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 In  the  instant  case,  the  prosecution  side  examined as  many  as  5(five)

witnesses in order to bring home the charges against the accused.

9. For  the  sake  of  convenience   let  me  now  describe  the  evidence  of

witnesses on record.

10. PW1 Biswajit  Saha  in  his  evidence  stated  that  he  does  not  know the

informant or the accused . Some three years back  at around 9:00 A.M. in the morning he

saw a huge gathering in front of a shop.  A truck was standing there and the girl was

sitting inside the truck. The driver and the handyman of the truck were also present there.

The public thereafter, handed over the girl at the P.S.

 The evidence of the witness shows that he remained silent regarding the

commission  of  rape  upon  the  victim.  He  also  remained  silent  that  the  victim  was

forcefully brought by the accused. In his cross-examination, he admitted that he does not

know anything about the occurrence. Merely, recovery of the victim inside the vehicle

driven by the accused it cannot be proved that  the accused had kidnapped the girl or that

he had committed rape upon the victim. Therefore, the evidence of this witness is of no

use  to the prosecution's case.

11. PW2, Bibhash Paul stated that he does not know the informant as well as

the accused. Some 3 ¾ years back in the morning time he saw a big crowd near his shop.

They saw a  girl sitting inside the truck. The driver and the handyman were present. Later

on, the Police came and took them to the P.S.

 This witness is silent  regarding kidnapping of the victim girl or about

committing rape upon the victim. The witness only saw a  girl sitting inside the  truck

which was driven by the accused without saying anything against the accused. Therefore,

his  evidence  does  not  show   that  the  accused  had  kidnapped  the  victim  girl  and

committed rape upon her.

12. PW3,  Mozammil  Hoque  is  the  ASI  of  Police  who  stated  that  on

23/10/2014, he was posted at Krishnai PS as Head constable and on that day he was on

duty at  Krishnai bazar. At about 7.30 A.M. they heard hulla about presence of a girl

inside the  truck standing in the bazar  area. Some rice bags were being unloaded from

the truck in front of a shop.  Thereafter, he along with his staff proceeded there. He saw
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the driver  sitting on the drive's seat and the girl was  found sleeping in the cabin of the

truck. Thereafter, he took the driver and the girl to the P.S. For this incident, he lodged

the F.I.R. Ext.1.

 The witness is the informant of the present case and   in his F.I.R. he

alleged that the accused had kidnapped the girl and had committed rape upon her but in

his evidence he did not support the allegation made in the F.I.R. The witness remained

silent  if  the  girl  was  kidnapped  by  the  accused  and  she  was  subjected  to  forceful

intercourse by the accused.  This  witness also did not support the prosecution's  case.

Simply, recovery of the girl from inside the cabin of the truck does not mean that she had

been  kidnapped  or  that  she  was  subjected  to  sexual  intercourse   against  her  will.

Therefore, the evidence of the witness is of no use in  bring home the charges against the

accused.

13. PW4, Nayan Karmakar in his evidence stated that he does not know the

informant and the accused. Some 3 ½ years back he saw the  girl sitting inside a truck

and the public handed over them to the P.S. 

 The  witness  is  silent  regarding  the  kidnapping  of  the  victim and also

remained silent that the accused had committed rape upon the victim . Therefore, the

evidence of the witness is also of no use to the prosecution's case.

14. PW5, Ratul Haloi is the I/O of this case. In his evidence he described the

steps taken by him. During the course of his evidence he also proved  U/S.164 Cr.P.C.

statement of the victim  and  the seizure list prepared by him. Ext.4  and Ext,.5 are the

statements U/S.164 Cr.P.C. of the victim as well ass witness Apurba Deka. Ext.6 is the

Charge Sheet submitted by him.

15. The evidence of the I/O cannot  prove the guilty  of the accused as his

evidence can only  support the prosecution's case.

 On going through the statements of the victim U/S.164 Cr.P.C. it   appears

that  the victim did not  alleged anything against  the accused about  kidnapping her  or

about committing rape upon her.

16. In a case of present nature,  the  evidence of the victim is very vital  but in

the present case in hand,  the prosecution could not bring the victim for examination in
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the Court. Without the  evidence of such vital witnesses the persecution cannot prove the

charges against the accused. All the witnesses including the informant  remained silent

regarding the  allegation of  kidnapping as  well  as committing rape upon the victim.

Therefore, there is nothing to prove  that the accused is  guilty  for committing offence

U/S.366/376 I.P.C.

17. In the result, the  prosecution, in my view, has failed to bring home the

charges against the accused and therefore, the accused deserves to be acquitted..

18.. The accused is accordingly acquitted.

19. The seized vehicle along with it's documents be released by I/O in due

course of time.

Given under my hand and seal of this Court on this  2nd  day of March,

2019.

                                 

Dictated and corrected by:-

        ( Sri S. Hazarika, AJS,)
 (Sanjay Hazarika, AJS)             Addl. Sessions Judge, Goalpara.

Addl. Sessions Judge, Goalpara.

Typed by: Jajneswar Nr. Deb, Stenographer, Goalpara.
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     APPENDIX                         Sessions Case No.77/15.

PROSECUTION WITNESSES:-

PW1-Biswajit Saha

Pw2- Bibhash Paul

PW-3-Mozammil Hoque

PW4-Nayan Karmakar

PW5-Ratul Haloi.

 PROSECUTION EXHIBITS :-

Ext.1 –F.I.R.

Ext.2 -Seizure list.

Ext.3—Sketch Map.

Ext.4-164 Statement of the victim.

Ext.5—164 statement of witness Apurba Deka.

Ext.6-Charge Sheet.

DEFENCE WITNESS :-

 NIL

DEFENCE EXHIBITS :-

 NIL              

                                                                                               ( S. Hazarika, AJS)

          Additional Sessions Judge,Goalpara.
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