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26/07/2019:     The learned advocates for both the parties are 
present.   
     Today is fixed for passing necessary order.
     I have already heard the learned advocates for 
both the contesting parties.
     Perused the record together with the record of 
main suit (T.S. No. 13/2018). 
     Now, I am going to dispose of the instant matter. 
     This Misc. Case has arisen out of the petition 
dated  15/03/19  filed  by  plaintiff/petitioner  under 
Order  6  Rule  17  of  the  Code  of  Civil  Procedure 
praying for amendment of the plaint.
     The said petition is supported by an affidavit. 
The petition is registered as instant Misc. (J) Case. 
    Be it mentioned that copy of the said petition has 
been received by other side.
   The proposed amendment in the plaint is sought 
for as follows-
    After ending the paragraph No.7 of the plaint, a 
new stanza consisting the following words, figures 
and sentences newly allowed to insert in the plaint 
which are as follows:-  
    A. in Para-5, line-2 after the word  has,  word 
“tenancy”  be added and the first word  “title”  of 
line-3 be deleted.
    B. After para-8 of the plaint para-8(i), 8(ii), 8(iii) 
and 8(iv) be added as follows:-
   8(i) – The plaintiff received notice dated 19.07.18 
from  the  defendant  No.3,  which  reveals  that 
defendant  No.3  obtained  a  secured  loan  from 
defendant  No.2  keeping  schedule-A  property  on 
mortgage. Neither defendant No.3 nor defendant Contd…P/2



Contd……
(26/07/19) No.2  informed  the  plaintiff  at  any  point  of  time 

about  the  loan/mortgage  of  suit  premises,  rather 
both defendant No. 3 and 2 intentionally suppressed 
the facts from the plaintiff, violating the terms and 
condition of loan sanction letter. 
    8(ii) –  That the market value of the mortgage 
property  will  be  more  than  5  crore.  A  part  of 
mortgage  property  lying  vacant.  Defendant  No.2 
could realize the loan amount by sale of vacant plot. 
For  realizing  the  loan  amount  the  suit  premises/ 
entire property need not be attach / auction. 
     8(iii) -  That for running the business, plaintiff 
obtains two numbers of loan. One in the name of 
the plaintiff Faridul Islam of Rs. 9 Lac from Punjab 
National Bank, Goalpara Branch and another in the 
name of plaintiffs younger brother Rashidul Islam of 
Rs.  9  Lac  from  Punjab  National  Bank,  Goalpara 
Branch.  That  apart  approximately  one  fourth  of 
stock goods are purchased on credit  from various 
supplier.  The  plaintiff  running  his  business 
appointing 15 numbers of employee. 
   8(iv) –  That if the defendants evict the plaintiff 
from  the  suit  premises  prior  to  30.06.2029  the 
plaintiff will suffer from hardship and irreparable loss 
in the following manner-
  a.  Unable to pay the installment of loan. 
  b.  Unable  to  pay  the  credited  amount  to  the 
suppliers.
  c. Employees will loss their employment.
  d. Business will be closed.  
  e. The fitting and fixtures, colour, electrification etc. 
will get damaged.
  C. In para-9, line-1, after the word has,  the word 
“ right, title”  be replaced by the word “tenancy 
right”. 
   D. In prayer No.1 after the word has,  the word 
“right, title”   be replaced by the word  “tenancy 
right”. 
  E. In prayer No.4 after word 18-06-14 the word – 
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Contd……
(26/07/19) “and  without  giving  him  an  opportunity  of 

being heard” be deleted. 
    The O.P. No.2 i.e., North Eastern Development 
Finance Corporation Ltd. (NEDFi) objected the above 
petition by filing its written objection. 
    While  denying  the  allegations  made  by  the 
petitioner, the O.P. No.2 resisted the petition on the 
ground that the petition is not maintainable both in 
law as well as on facts and the petition is bad for 
waiver, estoppels and acquiescence. 
    The O.P. No.2 has disputed the fact which the 
plaintiff  came to  know on receipt  of  notice  dated 
19/07/2018  and  stated  that  the  plaintiff  had 
knowledge  about  the  said  facts  which  is  evident 
from paragraph-  6  and  8  of  the  plaint.  It  is  also 
stated that the trial has commenced and hence the 
proposed  amendment  cannot  be  allowed  and  no 
circumstances is there for amendment of pleadings. 
It  is  further  stated  that  the  suit  is  filed  for 
declaration of right, title and interest and possession 
over  schedule-B  property  and  if  the  proposed 
amendment is allowed, it would change the nature 
of  the  suit  from claiming  right,  title,  interest  and 
possession to claiming tenancy right. The claim of 
tenancy right shall encompass a separate Act itself 
which is the Assam Urban Areas Rent Control Act, 
1972 which should not be allowed as the same will 
change the nature of the suit. It is thus prayed for 
dismissal of the suit. 
    The learned advocate for the petitioner submitted 
that he is newly engaged of the petitioner/plaintiff 
and at the time of preparing evidence of chief  of 
P.W-1,  he found that  the proposed amendment is 
necessary  for  determining  the  real  question  in 
controversy  between  the  parties  and  for  proper 
adjudication  of  the  matter  else  the  petitioner  will 
suffer irreparable loss and injury.
    On the other hand, the learned advocate for O.P. 
No.2  vehemently  objected  the  petition  and 
submitted that since the proposed amendment will 
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change the nature and character of the suit and also 
the  nature  of  the  relief,  hence,  the  proposed 
amendment cannot be allowed.
   I have considered the rival submissions of both 
the parties. 
   The plaintiff instituted the suit for declaration and 
protection from arbitrarily eviction and he prayed for 
decree  of  declaration  that  the  plaintiff  has  right, 
title,  interest  and  possession  over  the  B-schedule 
property i.e., M/s Life Style Market Complex, that the 
plaintiff has right to possess the schedule-b till he is 
paying the rent to the defendant No.3, permanent 
injunction restraining the defendant No.1 (i.e., The 
Circle Officer, Goalpara) not to interfere the peaceful 
possession  of  the  plaintiff,  and   that  the  plaintiff 
shall not be evicted from B-schedule, which is a part 
of  A-schedule  during  the  continuation  of  the 
agreement  dated  18/06/2014  and  without  giving 
him an opportunity of being heard. 
    The plaintiff  in  para-3 of  his  plaint,  it  clearly 
stated  that  on  18/06/2014,  the  defendant  No.3 
executed a deed of rent with the plaintiff by which 
she has let out ground floor of G+2 building situated 
over a plot of land measuring 2700 sq. ft. wherein 
the plaintiff has been running his business under the 
name and style as “M/s Life Style Shopping Centre.” 
So,  it  clearly  appears  to  me  that  the  plaintiff  is 
fighting in the suit  as tenant  for  which she seeks 
protection  against  arbitrary  eviction.  So,  the 
proposed amendment is not foreign to the pleading 
nor the same will change the nature and character 
of the suit or basic structure of the suit. 
   From the averments of the petition, it also appears 
to me that during pendency of the suit, the plaintiff 
receipt  the  notice  dated  19/07/2018.  It  further 
appears to me that the plaintiff wants to clear some 
facts relevant to his pleading by way of amendment 
which  is  necessary  for  proper  adjudication  of  the 
matter.  
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     Record  reveals  that  no evidence of  P.Ws.  is 
submitted  till  date.  I  have  also  gone through the 
W.S. submitted by the contesting defendant.

Considering the submission of learned advocates 
and in view of the fact that trial has not commenced 
and  also  in  view  of  the  fact  that  the  proposed 
amendment  is  necessary  for  just  decision  in  the 
case and for proper adjudication of the matter, and 
the  proposed  amendment  if  allowed,  it  will  not 
changed  the  nature  and  character  of  the  suit,  I 
found that the balance of convenience lies in favour 
of allowing the prayer for amendment as sought for 
and  the  same  will  not  cause  irreparable  loss  or 
injury to the other side nor the same will  change 
the  nature  of  the  suit.  Hence,  the  proposed 
amendment  is  allowed  with  cost  of  Rs.  1000/- 
(Rupees one thousand) only which shall be paid to 
the other side.
      With  the  above observation  and order,  the 
instant Misc. (J) Case stands disposed of.
                                                        Dictated  
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