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IN THE COURT OF ASSTT. SESSIONS JUDGE 

AT GOALPARA.

         

            Sessions Case No. 89/2015.

    U/Ss. 341/323/307/354/34 of I.P.C.

       STATE

                            -Vs-

(1) Md. Saddam Hussain, 

(2) Taybar Rahman @ Taiyab Ali

(3) Hidaul Kabir,

(4) Rabiul Kabir,

(5) Amirul Hoque and

(6) Majnur Hoque

                            .... Accused persons.

                           PRESENT: A.K. Basfor., A.J.S.

For the Prosecution : Mr. N.N. Islam, learned Addl. P.P.

For the Accused  :     Mr. T. Hoque, learned Advocate.

Evidence  recorded  on  :  15/06/15,  01/03/17,  08/12/17,  07/02/18,
08/03/18,  03/04/18,  19/06/18,  15/02/19
and 08/03/19.

Argument heard on     : 27-06-2019.       .

Judgment delivered on: 09-07-2019.

JUDGMENT.

1. The case of the prosecution case as unfolded the F.I.R. may, in

brief, be stated as follows:
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2. On 17/12/2013, at about 5:30 p.m. when the complainant Usha

Baishya and her son Papu Baishya were returning from the house of

her elder brother, the FIR named accused persons armed with rod,

lathi etc. committed marpit to said Papu Baishya and dragged him on

earth in front of the gate of her elder brother. Further, accused Taiyab

Ali snatched away Rs. 2000/- from the pocket of Papu Baishya and

squeezed  his neck in order to kill him, sitting on his chest. And when

the complainant prevented the accused persons, they attacked on her

and  pulled  and  torn  her  wearing  cloth  and  thereby  outrage  her

modesty and accused Saddam Hussain snatched away her gold chain.

When the neighbouring people came forward having heard hue and

cry of her son and recovered him, the accused persons threatened the

complainant and her son to kill and if she goes to lodge a case to

police station she would be attacked on the road.  

3.     This is the precise incident which had led to the lodgment of the

complaint  before  the  Court  of  learned  Chief  Judicial  Magistrate,

Goalpara,  which  was  sent  to  the  Officer-in-Charge  of  Dhupdhara

police station for registering a case, to investigate and to submit F.F.

4. On the basis of the aforesaid complaint/Ejahar, a case being

Dhupdhara P.|S. Case no. 103/2013 u/s 143/341/325/379/307/354/506

of I.P.C. came to be registered and investigation was also conducted.

During  investigation,  the  I.O.  visited  the  place  of  occurrence;

recorded the statement of witnesses u/s 161 of Cr.P.C.; drew sketch

map of the place of occurrence; collected the medical injury report of

the victim and the accused persons namely, Md. Saddam Hussain and

Md. Taybar Rahman @ Taiyab Ali were arrested and forwarded to

judicial  custody.   However,  finally,  the  investigation  culminated
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into  the  submission  of  the  charge-sheet  against  the  said  two

accused persons u/s 341/323/354/307/34 of I.P.C.

5. On appearance of the accused,  copies of relevant documents

were furnished to the accused persons in compliance of the provision

of section 207 of Cr.P.C. and the case being one triable exclusively by

the learned Court of Sessions, the same was committed to the learned

Court  of  Sessions  for  trial  whereupon  the  same  was  again  re-

transmitted to this Court for trial on 27/04/2015. 

6. Having  heard  both  sides  and  considering  the  materials  on

record, charge u/s 341/323/307/354/34  of I.P.C. had been formally

framed against the accused persons by one of my learned predecessor

and the contents of said charges had been read over and explained to

the accused to which they pleaded not guilty and claimed to be tried.

But having recorded the examination-in-chief of P.W-1/ complainant

and  victim  Dipankar  Baishya  other  FIR  named  accused  namely

Hedaul Kabir, Rabiul Kabir, Amirul Islam and Majnur Ali, have been

arraigned in the case vide order dated 15/06/2015 passed in the case.

Accordingly,  summons  were  issued  to  the  said  newly  arraigned

accused persons who are accordingly appeared before this Court to

face trial. Hence, having furnished the copies of relevant documents

and having heard both sides, the charges u/s 341/323/307/354/34 of

I.P.C. were framed against the said accused persons by then learned

predecessor and the contents of the said charges were read over and

explained to the accused to which they pleaded not guilty and claimed

to be tired. 
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7. However,  during  trial,  prosecution  examined  as  many  as  9

(nine) witnesses including the M.O. and the I.O. of the case. Defence

adduced no evidence and stood the plea of total denial. On closure of

the prosecution evidence, the accused persons have been examined

u/s 313 of Cr.P.C. I  have heard the argument advanced by learned

counsels for both sides at length. 

8. POINTS FOR DETERMINAION:

 (1) Whether  the  accused  persons  on  17/12/2013  at  about

5:30  p.m.  at  village  Khutabari,  Tilapara  under  Dhupdhara  police

station,  in  furtherance  of  their  common  intention,  wrongfully

restrained Usha Baishya and Papu Baishya, as alleged, and thereby

committed offence punishable u/s 341/34 of IPC ?

 (2)     Whether the accused persons at the aforesaid relevant

time and place, in furtherance of their common intention, voluntarily

caused  hurt  to  Usha  Baishya  and  Papu  Baishya,  as  alleged,  and

thereby liable to be punished u/s 323/34 of IPC ?

 (3)     Whether the accused persons at the aforesaid relevant

time and place,  in furtherance of  their  common intention,  attacked

Usha Baishya and Papu Baishya with deadly  weapons and caused

hurt with intention (or knowledge) and under such circumstances that

if by that act they had caused the death of Usha Baishya and Papu

Baishya, they would have been guilty of murder (and that they caused

hurt  to  the said Usha Baishya and Papu Baishya),  as  alleged,  and

thereby liable to be punished u/s 307/34 of IPC ?
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 (4) Whether the accused persons at the aforesaid relevant time

and  place,  in  furtherance  of  their  common intention,  outraged the

modesty  of  Usha  Baishya,  as  alleged,  and  thereby  liable  to  be

punished u/s 354/34 of IPC ?

 DISCUSSIONS, DECISIONS AND REASONS THEREOF:

9.  P.W-1, Usha Baishya, who is informant as well as victim of

the case, deposed that on 17/12/2013 at about 5:30 p.m. when she and

her son Dipankar @ Pappu went out from the house of Parul Das and

reached  her  gate,  accused  Hedaul  Kabir,  Rubul  Kabir,  Saddam

Hussain, Tayab Ali, Amirul Islam and  Maznur Ali committed marpit

to her said son. She also deposed that when she prevented the accused

persons,  they  all  committed  marpit  to  her  and  accused  Saddam

Hussain snatched away her  gold chain from her  neck.  She further

deposed that  accused Tayab Ali dragged her son Dipankar on earth

and sitting on his body squeezed his neck. She raised hue and cry and

then many people  viz.,  Hemanta  Das,  Samnur  Ali,  Akhil  Das  and

others came to the place of occurrence. Dipankar Baishya was taken

to the courtyard of Parul Das and water was poured on him and when

he regained his sense he informed that Rs. 2000/- was missing from

his pocket. She further deposed that the accused persons torn their

wearing cloth and threatened them that they would not allow them to

stay in their house and accused Maznur Ali threatened that he would

burn her homestead. Hence, she lodged the complaint in Court after

two days of  the occurrence as they are only two persons who are
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staying in their son i.e., she and her son. Ext.-1 is the Ejahar and Ext.-

1(1), 1(2) and 1(3) are her signatures. 

10. In  her  cross  examination,  she  admitted  that  the  accused

Saddam Hussain had lodged a case against her son on the allegation

that  her  son  having  consumed  wine,  snatched  away  money  and

forcefully put wine in his mouth and the said case is pending. 

11. P.W-2, Dipankar Baishya @ Pappu, who is another victim of

the case, deposed that on 17/12/2013 at about 5:30 p.m. when he and

his mother were coming out from the house of Parul, accused Saddam

Hussain,  Toyab  Ali,  Rubul  Kobir,  Hedaul  Kabir,  Moznur  Ali  and

Amirul Islam having caught him, hit in his hand and head with lathi

and  accordingly  they  committed  marpit  to  him  and  he  became

senseless. He deposed that the accused Saddam caught hold of him

and hit him with a lathi in his hand and head. And when he regained

his sense, he found himself on the bed of his maternal uncle. He was

medically examined through police. He also deposed that Rs. 2000/-

was missing from his pocket and he does not know who had taken the

money. 

12. In  his  cross  examination,  he  admitted  that  accused  Saddam

Hussain filed a case against him to the effect that on 17/12/2013 at

4:45 p.m. he committed marpit to Saddam Hussain while Saddam was

playing carom in the shop of Sanjiv Das and he (P.W-2) tried to got

drunk him. And when Saddam was coming to his (P.W-2) house along

with another person, he committed marpit to him. He stated that the

said case is also pending in the Court.
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13. P.W-3, Kanak Das, deposed that on the evening of occurrence,

while the complainant and her son Dipankar Baishya were returning

from his house, he suddenly heard the sound- “Ai Ooh”. So, he went

out of his house and saw that Papu @ Dipankar was lying on earth.

Thereafter,  he and Hemanta Das picked up the victim and brought

him to his  house.  He deposed that  he knows this  much about  the

occurrence.

14. In his cross examination, he stated that the complainant is his

paternal Aunt.

15. P.W-4,  Hemanta  Das,  in  his  evidence  deposed  that  on  the

evening  of  occurrence  he  heard  “Ai  Ooh,  Morilu  Oi”.  Hence,  he

rushed to the place of occurrence and saw that Dipankar Baishya was

lying on the road in front of the house of Khirod Das. Thereafter, he

and Kanak Das picked up the victim and took to the house of Kanak.

He  also  deposed  that  later  on,  the  victim  told  him  that  accused

Saddam and Putul quarreled with him.

16. P.W-5, Samnur Ali Ahmed, in his evidence deposed that on

the evening of occurrence, having heard hue and cry he rushed to the

place of occurrence and saw that Papu Baishya was lying on the road

and he was surrounding by the local people. He also deposed that

some people told that the accused was under intoxication. 

17. The learned Addl. P.P. declared the witness as hostile and cross

examined him which is allowed.
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18. In his cross examination, he denied all the suggestions put to

him by learned Addl. P.P. who raised contradiction with the previous

statement of the witness. 

19. P.W-6, Parul Das, in her evidence deposed that on the evening

of  occurrence,  at  about  7:00  p.m.  complainant  Usha  Baishya  and

Papu Baishya came to her house and after 10 minutes they left her

house soon after that she heard hue and cry and so she went to the

road and saw that said Papu Baishya was lying on road. She deposed

that she knows this much about the occurrence.

20. The learned Addl. P.P. declared the witness as hostile and cross

examined her which is allowed.

21. In her cross examination, she denied all the suggestions put to

him by learned Addl. P.P. who raised contradiction with the previous

statement of the witness.

22. P.W-7, Akhil Das, in his evidence deposed that on the evening

of occurrence, he heard hue and cry at the residence of Parul Das and

so he went to the house of Parul Das and saw the accused persons

along  with  other  persons  in  her  residence  and  he  heard  from the

people that a quarrel of marpit took place between the informant and

Saddam and  his  associates.  Thereafter,  he  (P.W-7)  returned  to  his

house. 

23. In  his  cross examination,  he stated that  the informant  is  his

sister  and  he  had  not  seen  the  occurrence  of  marpit  and  he  has

forgotten  the  names  of  person  from  whom  he  heard  about  the

occurrence.
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24. P.W-8, Mahidhar Das, who is I.O. of the case, deposed that he

investigated the case and during investigation, he was transferred to

Dhubri. So he handed over the case diary to the O.C. of Dhupdhara

P.S. He also deposed that his successor namely Sirajul Hoque, S.I. of

Assam Police further investigated the case and submitted charge sheet

u/s 341/323/354/307/34 of IPC against the accused persons. Ext.-2 is

the charge sheet and Ext.-2(1) is the signature of said Sirajul Hoque. 

25. In  his  cross  examination,  he  deposed  that  the  place  of

occurrence  is  situated  almost  10  kilometer  away  from Dhupdhara

Police Station which is a motorable road.

26. P.W-9, Dr. Banshidhar Boro,  who is medical officer of this

case,  deposed  that  on  17/12/2013  he  examined  the  victim  Papu

Baishya at Rongjuli P.H.C. and found – 

 (i) Pain to left side of lower chest ;

 (ii) Skin injury found at left elbow joint, and

 (iii) 2 Nos. of old injury found at nose.

   He opined that the injuries are simple in nature caused by

blunt object.  

 He further  deposed that  on the same day,  he also examined

patient namely Usha Baishya and found-

 (i) Pain to right wrist joint ;

 (ii) Pain to right shoulder joint. 

 He opined that the injuries are simple in nature.
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27. Ext.3 is the medical report of the patients given by him and

Ext.3(1) is his seal and signature. 

28. In his cross examination, he stated that he had not mentioned in

Ext.-3 about receiving of police requisition to examine the patients.

He had not mentioned the police station case number and had not

mentioned as to who had identified the above two patients. He also

admitted that his report regarding pain is not based on laboratory test.

He further admitted that the age of injury of patient Papu Baishya has

not mentioned by him.  

29. He stated that the pain to elbow joint or skin injury may be

caused by falling on road or on hard substance. 

 These are the evidence on record.

Appreciation of Evidence & Argument :

30. The  learned  counsel  for  the  accused  persons  during  his

argument  submitted  that  the  instant  case  is  false,  fabricated  and

concocted because the alleged victim of the case prior to the alleged

incident committed marpit to the accused Saddam Hussain and tried

to got him drunk for which Saddam Hussain lodged an FIR in which

charge sheet has been submitted against Papu Baishya @ Dipankar

Baishya and the case is pending before this Court.  It is also submitted

that  the  present  case  has  been  lodged to  get  rid  of  from the  said

criminal case lodged by Saddam Hussain. It is also pointed out that

the instant FIR had been lodged lately which also cast shadow in the

prosecution case. It is further argued that the evidence of P.W-1 and
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P,W-2 has appeared contradictory and not sufficient  to  convict  the

accused persons.  

31. Now, looking back to the evidence on record, it appears to me

that P.W-1 and P.W-2 are the only eye witnesses as well as victims of

the case. Other P.Ws appeared at the place of incident just after the

occurrence and none of them had seen the occurrence.  It is pertinent

to mention that the evidence of P.W.4 and P.W.7 has appeared hearsay

evidence  as  because  P.W.4  stated  that  he  heard  from victim Papu

Baishya that accused Saddam and Putul quarreled with him. But the

said victim nowhere in his evidence has stated that he told P.W.4 that

Saddam and Putul quarreled with him. Likewise, P.W.7 stated that he

heard from people that a quarrel of marpit took place between the

informant and Saddam and his associates; but could not name  those

people who told him nor any such person has been examined who

could say that he/she told P.W.7 about the quarrel of marpit. Hence, it

clearly appears to me that the evidence of P.W.4 and P.W.7 to the

effect that the accused person committed marpit  to the victims has

appeared hearsay and hence not believable. 

32. P.W-5  and  P.W-6  are  declared  as  hostile  witnesses;  but  the

suggestions  put  to  them  by  learned  Addl.  P.P.  have  not  been  got

confirmed  by  the  prosecution  through  the  I.O.  (P.W-8).  So,  the

evidence of P.W-5 and P.W-6 bears no weight in the case.  Now, I

would say that it is not clear in the evidence of P.W.3 that the accused

persons committed any offence upon the victims as alleged in  the

case. 
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33.  From  the  evidence  on  record,  it  is  crystal  clear  that  the

evidence of P.W-1 and P.W-2 has to be scrutinized very carefully as

they are mother and son and a cross case is pending against the son

i.e.,  P.W-2.  Moreover,  there  is  delay  in  lodging  the  case  and  the

charges brought against the accused are also serious. So, the burden to

prove the charges is also high. 

34. Now, I would say that P.W-1 stated that the accused persons

committed marpit  to her son and when she prevented the accused,

they  all  committed  marpit  to  her  and  accused  Saddam  Hussain

snatched away her gold chain form her neck. It is settled law that in a

case of marpit, the role of each accused in commission of the offence

has to be explained clearly which is lacking in the evidence of P.W-1.

So, the evidence of P.W-1 appears to me as mere allegation. Now, so

far  snatching away the  gold chain  by accused Saddam Hussain  is

concerned, P.W-2 is silent in this regard. Moreover, there is no seizure

of the said gold chain. Further, no any other witnesses has supported

the  said  version  of  P.W-1.  Hence,  her  evidence  is  found  not

believable. Now, so far the evidence of P.W-2 is concerned, he stated

that the accused persons caught him, hit in his hand and head with

lathi. He also stated that accused Saddam caught hold of him and hit

him  with  a  lathi  in  his  hand  and  head.  But  P.W-1  who was  also

available with P.W-2 at the said relevant time of alleged occurrence

has not stated that accused Saddam caught hold her son (P.W-2) and

hit him with a lathi in his hand and head. So, the evidence of P.W-1 is

found  not  believable  as  the  same  is  not  corroborated  by  P.W-1.

Assuming that P.W-2 sustained injury in his hand and head then it is

natural that he must sustain visible injury like swelling either in his
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head or hand. But the medical injury report of said victim i.e. Ext.-3

is silent about head injury and about swelling injury in his hand or

head. So, the evidence of P.W-2 is also found not believable and/or

sufficient to convict the accused persons. P.W-1 stated that accused

Taiyab Ali dragged her son and sitting on his body, squeezed his neck.

But her said son no where in his evidence stated that accused Taiyab

Ali dragged him and sitting on his body squeezed his neck. So, the

evidence  of  P.W-1  and  P.W-2  has  appeared  not  supported  and/or

corroborated and their evidence is also not consistent.

35. Further  P.W-1 stated that accused persons torn their wearing

cloth but P.W-2 nowhere in his evidence stated that accused persons

torn their wearing cloth. Moreover, no such torn cloth has been seized

or exhibited in the case. Hence, the evidence of P.W-1 has appeared

exaggerated and also found not believable. 

36. So far evidence of doctor is concerned, the doctor (P.W-8) in

his cross examination stated that the pain to elbow joint or skin injury

may  be  caused  by  falling  on  road  or  on  hard  substance.  Be  it

mentioned that pain is a mere verbal complain to the doctor and in

absence  of  sufficient  and  believable  evidence,  accused  cannot  be

convicted for such pain or injury. 

37. In the light of aforesaid discussions coupled with my reasons, I

am of the firm view that the prosecution has  failed to lead cogent and

convincing  evidence  on  record  to  bring  home  the  charges  under

section  341/323/307/354/34  of  I.P.C.  against  the  accused  persons

beyond all reasonable doubt. The case of the prosecution is therefore

held  to  have  failed.  Accused  persons  are  not  found  guilty  of  the
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offence as charged and as such acquitted of the same on benefit of

doubt and set at their liberty forthwith.

38.  The accused persons are directed to furnish fresh bail bonds as

required u/s 437-A of Cr. P.C. and till then they are allowed to remain

on their previous bail.

39. Forward a copy of this judgment to the District Magistrate in

compliance of section 365 of Cr. P.C.

Given under my  hand and the seal of this Court on this 09th

day of July, 2019.

Dictated and corrected by me:                              

                                                    

                                                                              
(A.K. Basfor, A.J.S.)       

 Asstt. Sessions Judge, Goalpara.

                                                                                                          

                           

Appendix
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A P P E N D I X.                          (Sessions Case No. 89/2015).

Prosecution witness : 

P.W.1 ….. ….. …… …… Usha Baishya,

P.W.2 ….. ….. …… …… Dipankar Baishya, 

P.W.3 ….. ….. …… …… Kanak Das,

P.W.4 ….. ….. …… …… Hemanta Das,

P.W.5 ….. ….. …… …… Samnur Ali Ahmed,

P.W.6 ….. ….. …… …… Parul Das, 

P.W.7 ….. ….. …… ……  Akhil Das,

P.W.8 ….. ….. …… ……  Mahidhar Das (I.O.) and 

P.W.9 ….. ….. …… ……  Dr. Banchidhar Boro (M.O.),

Defence witness : …….... Nil.

Prosecution Document :

Ext.-1 ….. …… ……. ……  Ejahar,

Ext.-2 ….. …… ……. ……  Charge Sheet and

Ext.-3 ….. …… ……. ……  Medical Injury report of victims.  

Defence Document : ……….. Nil.

Court’s witness : … … …. ..  Nil.

Court’s Document : … …. ... Nil.

         (A. K. Basfor, A.J.S.)
                             Asstt. Sessions Judge,

                    Goalpara, Assam
  


