
IN THE COURT OF ASST. SESSIONS JUDGE AT 
GOALPARA ::  ASSAM.

         
                SESSIONS CASE NO. 94/2016
                                   U/S. 341/323/506 of I.P.C.

                              State of Assam
                  -Vs-

                                     Dipankar Baishya
…............ Accused person.

           
              PRESENT:- A. K. BASFOR ; A.J.S.
                                     Asst. Sessions Judge, Goalpara.
For the Prosecution : Mr. N.N. Islam, learned Addl. P.P.
For the Accused  : Mr. R.H. Khan, Mr. R.H. Choudhury,  .
Evidence  recorded  on  :  12/12/2014,  16/05/2015,  16/05/2015, 

06/07/2017, 15/09/2018, 08/10/2018
Argument heard on       : 27/06/2019.
Judgment Delivered on : 18/07/2019. 

(Accused was absent on 09/07/2019).

JUDGMENT.
PROSECUTION CASE:
1. The case of prosecution as unfolded the FIR may, in nutshell, 

be stated as follows:-

2.  That on 17/12/2013, at about 04:45 p.m. while the informant 

was playing carom, along with his friend, in front of the shop of Sri 

Sanjib Nath, at Telipara, accused Dipankar Baishya came near the 

informant and began to rebuke him. And on being protested by the 

informant, he committed marpit to him and tried to forcefully pour 

wine  in  his  mouth;  but  the  neighboring  people  prevented  him. 

Further the accused also threatened him to kill. However, later on 

when the informant, his guardian and village headman were going 

to the house of accused to make equiry, he restrained him on the 

way in front of the house of Ashok Das and tried to beat him and 



then he was resisted and accordingly the informant was saved by his 

company.  Hence, the case for taking necessary action against the 

accused.

INVESTIGATION: 
3. On the basis of the aforesaid FIR, a case being Dhupdhara 

P.S. Case no. 102/2013 u/s 341/294/325/506 of I.P.C. came to be 

registered  and  investigation  was  also  conducted.  During 

investigation,  the   available  witnesses  including  the  victim were 

examined u/s 161 of Cr.P.C. by the I.O. and the accused was also 

arrested and was released on police bail.  The victim was medically 

examined and the I.O. collected the medical injury report of victim. 

Finally,  the  investigation  culminated  into  the  submission  of  the 

Charge-sheet  against  the  accused  Dipankar  Baishya  u/s 

341/294/323/506 of I.P.C.

COMMITMENT:
4. As  per  order  dated  09/09/2015  passed  in  Misc.  case  No. 

818/2015  by  Hon’ble  Sessions  Judge,  Goalpara,  the  Hon’ble 

Sessions Judge held that the instant case is to be tried by this Court 

together with the counter case which also have arisen out  of the 

same incident and for the ends of justice, both the cases needs to be 

tried  together  side  by  side.  Accordingly,  the  learned  Committal 

Court vide order dated 28/06/2016 committed this case to the Court 

of Hon’ble Sessions Judge, Goalpara which is re-transferred to this 

Court  vide  order  dated  14/07/2016  passed  by  Hon’ble  Sessions 



Judge, Goalpara. Hence, both the cases have been  sent to this Court 

for trial.  

5. Having  heard  both  sides  and  considered  the  materials  on 

record,  charges  were  formally  framed  against  the  accused  u/s 

341/294/323/506 of IPC by one of my learned predecessor and the 

contents of the said charges had been read over and explained to the 

accused to  which the accused pleaded not  guilty  and claimed to 

stand trial. 

TRIAL:
6. During trial, the prosecution has examined as many as 6 (six) 

witnesses including the victim, Medical Officer and Investigating 

Officer.  On  closure  of  prosecution  evidence,  the  accused  was 

examined u/s 313 of Cr.P.C. The defence declined to adduce any 

evidence and the plea of defence is of total denial of the occurrence 

as alleged. At the end of trial, the argument advanced by the learned 

counsels for both sides were heard at length. 

POINTS FOR DETERMINATION:
7. (1) Whether  the accused person on 17-12-2013 at  about 

4:45  p.m.  at  Telipara  under  Dhupdhara  P.S.,  Goalpara  (Assam) 

wrongfully  restrained  the  victim  Saddam  Hussain  and  thereby 

committed an offence punishable u/s 341 of IPC ? 

 (2) Whether the accused person at the aforesaid relevant 

time and place had rebuked Saddam Hussain with obscene word to 

which annoyance and thereby committed an offence punishable u/s 

294 of I.P.C. ?



 (3) Whether the accused person at the aforesaid relevant 

time  and  place  voluntarily  caused  hurt  to  Saddam  Hussain  and 

thereby committed an offence punishable u/s 323 of I.P.C. ?

 (4) Whether the accused person at the aforesaid relevant 

time  and  place  committed  criminal  intimidation  by  threatening 

Saddam Hussain to kill him with intent to cause alarm  and thereby 

committed an offence punishable u/s 506 of I.P.C. ?

DISCUSSION, DECISION AND REASON THEREOF:
8.  P.W-1,  Saddam Hussain, who  is  informant  of  the  case, 

deposed that on 17/12/2013 at about 4:45 p.m. while he was playing 

carom with one Sahanur Ali and another, accused Dipankar Baishya 

began to rebuke him with filthy language. And on being protested 

by the informant, the accused hit the victim with fist and blow and 

tried  to  forcefully  pour  wine  in  his  mouth;  but  the  neighboring 

people  prevented  him.  He  further  deposed  that  the  accused  also 

threatened him to kill. However, later on when the informant, his 

guardian and village headman were going to the house of accused to 

make enquiry about the incident, the accused restrained him on the 

way in front of the house of Ashok Das and tried to beat him and 

then he was resisted and accordingly the informant was saved by his 

company. He also deposed that he sustained blood injury in his lip 

and accordingly police took him to hospital for medical treatment.  

  

9. P.W-2, Abdul Goni, who knows both the informant and the 

accused, deposed that he heard from the father of informant that a 

quarrel took place between the accused and the informant Saddam 

Hussain when Saddam Hussain was playing carom, and the accused 



tried to pour wine into the mouth of the informant. And hence the 

father  of  the  informant  requested  him to  compromise  the  matter 

between them. After an hour, when he was on his way, he heard 

over phone that a quarrel of marpit had again took place between 

the informant and the accused. However, at about 6.30/7 PM when 

he reached the place occurrence, he saw gatherings of people and 

the accused was available in the house of his maternal uncle which 

is situated near the said place of occurrence. Hence, he, Hussain Ali, 

Moynul Hoque and 2/3 others went to the maternal uncle’s house 

and then the mother of the accused told them that the accused had 

sustained serious injury. But soon after that the accused came out 

from the house and began to rebuke them in loud voice. So, he (PW-

2) left the place and returned.

10. In  his  cross-examination,  he,  deposed  that  he  heard  that 

Saddam had beaten Dipankar. 

11. PW-3, Hemanta Das, who knows both the informant and the 

accused deposed that  almost  11/2 -2 years  back,  one evening he 

heard- “Oi morilu oi”. So he cam out from his house and saw that 

his cousin Dipankar Baishya was lying on earth and was raising 

hulla  on  the  road.  He  also  noticed  that  Saddam  Hussain  was 

standing with a stick/lathi in his hand near his cousin. So he and the 

people gathered at the scene, took his cousin to his aunt’s house. 

Thereafter, he heard that Saddam had beaten Dipankar.    

12. P.W-4, Sahanur Ali, deposed that on the day of occurrence at 

about 3/4 p.m. when he and the informant Saddam Hussain were 

playing carom along with two others in front of the grocery shop of 

Sanjib Nath, the accused came and started batting which was won 



by Saddam. But the accused took the money and hit on the face of 

informant and thereby caused bleeding injury. Further, the accused 

came with wine bottle and put the same into the mouth of Saddam. 

Thereafter,  the  neighbouring  people  gathered  then  Dipankar 

proceeded to cut with a Dao. So, they took Saddam to his house. 

13. In his cross-examination he deposed that  Dipankar did not 

snatch away the money. He stated that it is not a fact that he had not 

stated in his previous statement before police (I.O.) that the bottle of 

wine was put into the mouth of Saddam and the accused tried to cut 

the victim with a dao.

14. P.W-5, Dr. Jayashree Sarkar, deposed that on 18/12/2013 at 

about  12:00  hours  she  examined  the  victim Saddam Hussain  at 

Bikali  State  Dispensary,  Dhupdhara and found – swelling on his 

upper lip. She opined that the nature of injury is simple caused by 

blunt object. Ext.2 is the medical injury report and Ext.2(1) is her 

signature. 

15. In  her  cross  examination,  she  stated  that  she  had  not 

mentioned in Ext.2 who identified the victim and she also had not 

mentioned the police case number or G.D. Entry number in Ext.-2. 

16. P.W-6, Kabiruddin Ahmed, who is I.O. of the case, deposed 

that he took up the preliminary step for investigation of the case. He 

proceeded  to  the  place  of  occurrence;  recorded  the  statement  of 

witnesses; drew the sketch map of the place of occurrence; sent the 

victim  to  medical  for  examination  and  treatment;  collected  the 

medical  injury  report  of  victim  and  also  arrested  the  accused 

Dipankar Baishya and released him on police bail. However, upon 

completion of investigation, he handed over the case diary to the 



O.C. of Dhupdhara Police Station who submitted the charge sheet 

u/s 341/294/323/506 of IPC against the accused Dipankar Baishya. 

Ext.3 is the sketch map of the place of occurrence and Ext.3(1) is 

his signature. Ext.-4 is the another sketch map of the P.O. and Ext. 

4(1) is his signature. Ext.5 is the charge sheet and Ext.5(1) is the 

signature of O.C. Zamiul Islam, which he recognized. 

17. In  his  cross  examination,  he  deposed  that  the  date  of 

occurrence is 17/12/12013 as per FIR and  the FIR was lodged on 

22/12/2013. He also stated that the place of occurrence is situated 

almost 8 kilometer away from Dhupdhara Police Station. He stated 

that  in Ext.-3 shop of  Sanjiv Nath has been mentioned which is 

situated near the place of occurrence; but he had not examined him 

or any members of his family.

18. He also stated that the witness Shahanur Ali in his previous 

statement  u/s  161  of  Cr.P.C.  had  not  stated  before  him that  the 

accused Dipankar Baishya put the bottle inside the mouth of victim 

and wanted  to  cut  the  victim with  a  dao.  He  further  stated  that 

witness Saddam Hussain had not stated in his previous statement 

before him u/s 161 of Cr.P.C. that the accused rebuked his parents 

with filthy language.  

  These are the evidence on record.

Appreciation of Evidence, Argument & Law :
19.  The  learned  defence  counsel  during  his  argument 
submitted that the FIR is a belated FIR and there is no explanation 

regarding the delay in lodging the FIR. Further, the shopkeeper has 

not been examined in the case where alleged occurrence took place. 

It is also argued that there is contradiction in the evidence of P.Ws. 



with their previous statement u/s 161 of Cr.P.C. It is submitted that 

there  is  cross  case  and  the  informant  in  order  to  get  rid  of  the 

counter case lodged a false case against the present accused and has 

deposed falsely against the accused. It is submitted that prosecution 

has failed to prove the case against the accused person beyond all 

reasonable doubt and hence, the accused is entitled to get acquittal 

in the case. 

  On  the  other  hand,  the  learned  Addl.  P.P.  during  his 
argument submitted that non examination of some witnesses is not 

fatal  to  the  prosecution  case.  It  is  also  submitted  that  since  the 

matter was sought to be compromise between the parties, so there is 

delay in lodging the FIR. It is strongly argued that the evidence of 

P.Ws including victim has proved the case and their  evidence is 

supported by doctor and hence, the accused is liable to be convicted 

under the charges brought against him.

20. Now, looking back to the evidence on record, it reveals that 

P.W-1 stated that at first  the occurrence took place when he was 

playing  carom  with  his  friends  including  P.W-4  which  is 

corroborated by P.W-4. P.W-1 stated that at that relevant time the 

accused struck blow on him and he sustained bleeding injury in his 

lip.  P.W-4  also  stated  that  the  accused  hit  on  the  face  of  the 

informant (P.W-1). Further, the doctor (P.W-5) who examined the 

injured (P.W-1) also stated that he found swelling on the upper lip of 

the victim. So, the evidence of P.W-1 is corroborated and supported 

by P.W-4 and P.W-5 and hence his evidence is found believable. 

21. Of late, P.W-3 having heard hulla came out from his house 

and saw that his cousin Dipankar Baishya was lying on road and 



informant Saddam Hussain was standing near him with a stick, and 

he later on heard that Saddam beat Dipankar. But the evidence of 

P.W-3 is found not believable as none of the P.Ws has supported  or 

corroborated  his  version  nor  his  evidence  is  supported  by  any 

document like medical injury report of Dipankar. So, the evidence 

of P.W-3 cannot be relied on.

22. Now, looking back further  to the evidence of  P.Ws, P.W-1 

stated that soon after the first occurrence, he went to his house and 

thereafter  his  father,  village  Gaonbura  Abdul  Goni  and  others 

proceeded to the house of accused to make an inquiry and to settle 

the matter.  But the accused did not agree to the compromise and 

threatened  him with  dire  consequence.  But  P.W-2 namely  Abdul 

Goni told that when they reached the uncle’s  house of accused, he 

began  to  rebuke  them  which  is  not  stated  by  P.W-1.  From  the 

evidence of P.W-4, it is clear that he did not go to the  uncle’s house 

of the accused. So, the subsequent occurrence is found not proved 

as alleged in the FIR. So, there is no hesitation to hold that it is not 

proved  in  the  evidence  of  P.Ws.  that  the  accused  restrained  the 

victim and threatened him with dire consequence. 

23. Further, it is pertinent to mention that P.W-1 stated that the 

accused rebuked him but P.W-1 has failed to  spell  out  the exact 

objectionable words uttered by the accused which is sine qua non to 

attract Section 294 of IPC. So, in absence of those objectionable 

words, the accused  cannot be roped with the charge u/s 294 of IPC. 

Hence, I am constrained to hold that the prosecution has failed to 

bring home the charges punishable u/s 341: 294 and 506 of IPC 

against the accused person beyond all reasonable doubt. 



24. Now, so  far  the argument  of  defence  counsel  that  there  is 

contradiction  in  the  evidence  of  P.Ws.  with  their  previous 

statements u/s 161 of Cr.P.C. are concerned, I would say that the 

evidence of P.W-1, P.W-4 and P.W-5 is not found contradictory so 

far it relates to the charge u/s 323 of IPC. Moreover, defence has 

failed to produce or exhibit the statements u/s 161 Cr.P.C. of the 

victim and other  witnesses  to  examine whether  there  is  material 

contradiction between evidence and statements u/s 161 of Cr.P.C. 

However, it is to be born in mind that if the evidence of witnesses 

has appeared worthy of credence so far it relates to the charge u/s 

323 of IPC, and mere omission to record those version u/s 161 of 

Cr.P.C.  by  the  I.O.  cannot  be  a  ground  to  discard  the  sworn 

testimony of the witnesses which has a ring of truth.  

25. Now,  so  far  the  argument  of  defence  counsel  that  other 

witnesses and eye witnesses have not been examined in the case is 

concerned, I would say that the complainant and victim and other 

material  witnesses  have  been  examined  in  the  case.  So  far  non 

examination of other witnesses or other eye witnesses is concerned, 

I  would  say  that  as  per  provision  of  Section  134  of  Indian 
Evidence Act, no particular number of witnesses shall in any case 

be required for the proof of any fact. In this regard, I would like to 

highlight that it was held in a case reported in 1982 Cr LJ 241 that 
evidence must be such that Court can place implicit confidence. 
Further,  it  was held in  Binay vs State (1997) 1 SCC 283 that - 

“Evidence has to be Weighed and not counted.” 

26.  Now, so far belated FIR is concerned, I would say that law 

has not prescribed any specific time for lodgment of an FIR. Of late, 



a prompt FIR is always solicited. But mere lodging the FIR lately 

cannot  ipso  facto  render  the  prosecution  case  unbelievable. 

However, it is evident that the occurrence took place on 17/12/2013 

and  after  four  days  of  the  incident,  the  FIR  was  lodged  on 

22/12/2013.  But  simultaneously,  it  is  evident  in  the  evidence  of 

P.W-1 that the matter was sought to be compromised. If such an 

effort  is  made on the part  of  complainant  or  victim,  it  naturally 

causes some delay in lodging an FIR. So, it considering the facts 

and evidence on record, I am of the considered view that the delay 

in  lodging  the  FIR  in  the  instant  case  has  not  vitiated  the 

prosecution case. 

27.  In view of what have been discussed herein above coupled 

with  my  reasons,  I  am constrained  to  hold  that  prosecution  has 

failed to bring home the charges u/s 341/294/506 of IPC against the 

accused  person  beyond  all  reasonable  doubt.  Hence  I  acquit  the 

accused person from the said charges on benefit of doubt. 

28. However, I further hold that the prosecution has successfully 

proved the charge u/s 323 of IPC against the accused person beyond 

all reasonable doubt.  I, therefore, convict the accused person under 

section 323 of I.P.C.

29. In  this  case,  it  is  seen  that  the  accused person voluntarily 

caused hurt to  P.W-1,  in such a rude manner and in public place 

that  the  victim  had  to  attend  medical  aid  and  treatment  as  he 

sustained injury in his upper lip by the accused person which is not 

tolerable  in  a  civilized  society.  Hence,  considering the  facts  and 

circumstances of the case and nature of offence, I am not inclined to 

give any benefit  laid down under section 360 of Cr.P.C. nor any 



provision  of  Probation  of  Offenders  Act  can  be  extended  to  the 

convicted accused.

30. Heard  the  accused  person  on  the  point  of  sentence.  The 

accused person stated  he has  his  parents  who are  old and ailing 

persons  and he is  the bread earner  of  his  family  and he has his 

younger brother who is a student. He is 29 years old and he begs 

mercy  of  the  Court  and  he  prayed  that  he  may  be  dealt  with 

leniently.

31. Considering the gravity of offence and considering all pros 

and cons, I am of the opinion that if a sentence of fine is imposed 

and if that fine is paid to the victim, it will meet the ends of justice. 

Hence, the accused is sentenced to pay a fine of Rs. 1,000/- (Rupees 

One Thousand) only u/s 323 of IPC, in default of payment of fine, 

to suffer S.I. for 1 (one) month.  

32. The fine amounts u/s 323 of IPC, if realized, be given to the 
victim, Saddam Hussain as compensation.
33.    The case stands disposed of on contest. 
34. Furnish  free  certified  copy  of  judgment  to  the  convicted 
accused.
35. Also send copy of the judgment to the District Magistrate, 
Goalpara as per provision of Section 365 of Cr.P.C.

Given under my hand and the seal of this Court on this  18th 

day of July, 2019.
 Dictated and corrected by me:       A.K. Basfor, A.J.S 
    Asstt. Sessions Judge, Goalpara 
Asstt. Sessions Judge, Goalpara        

              Appendix…….   
             

                 A P P E N D I X.               (Sessions Case No. 94/2016).
Prosecution witness : 
P.W.1 ….. ….. …… …… …..  Saddam Hussain (victim),
P.W.2 ….. ….. …… …… ….. Abdul Goni,
P.W.3 ….. ….. ……  ….. …. Hemanta Das, 



P.W.4 …… …. ….. ……. …..  Sahanur Ali,
P.W.5 ….. …… ….. ….. ……. Dr. Jayashree Sarkar (M.O.) and 
P.W.6 ….. …… ….. ….. ……. Kabir Uddin Ahmed (I.O.)
 
Defence witness : …….. Nil.
Prosecution Document :
Ext.1 …… ……. ……. …. …  F.I.R., 
Ext.2 …… …… …… …. … Medical injury report.
Ext.3 ….. ….. …… …. … … Sketch Map of P.O. 
Ext.4 ….. ….. ….. ….. another sketch map of P.O. 
Ext.5 …..     …..    …..   ……  Charge Sheet.

Defence Document : ……. Nil.
Court’s witness : … … …. ..  Nil.
Court’s Document : … …. .. Nil.

   (A. K. Basfor, A.J.S.) 
Asstt. Sessions Judge, Goalpara.


