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                  IN THE COURT OF ASSTT. SESSIONS JUDGE  

             AT GOALPARA. 

             

                 Sessions CASE No.59/2018. 

                   U/S 436 of I.P.C. 

          STATE 

                                 -Vs- 

     Baharul Islam., 

                                 .... Accused person. 

 

                           PRESENT: A.K. Basfor., A.J.S. 

For the Prosecution : Mr. N.N. Islam, learned Addl. P.P. 

For the Accused  :    Mr. S. Rahman, learned Advocate. 

Evidence recorded on :  15/5/2018, 12/6/18, 01/03/19 and  03/04/19.   

Argument heard on     : 19-09-2019. 

Judgment delivered on: 26-09-2019.  

       

JUDGMENT. 

1.  The case of the prosecution case as unfolded the F.I.R. may, in 

brief, be stated as follows: 

2.   On 17/01/2018 at about 7:00 p.m. at Manashpara, Ward No.-

01, accused Baharul Islam set fire to the house of his father Surman 

Ali, who is informant of this case, as a result of which some portion 

of the house was burnt and caused damage.  
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 This is the precise incident which had led to the lodgment of 

the FIR by the informant.  

3.  On the basis of the aforesaid FIR, a case being Lakhipur P.S. 

Case No. 41/2018 u/s 436 of IPC came to be registered and 

investigation was also conducted. During investigation, the I.O. 

visited the place of occurrence (P.O.); drew sketch map of the P.O., 

seized a bunch of thatch. The available witnesses were examined and 

the accused Baharul Islam was also arrested and forwarded to 

custody. Finally, the investigation culminated into the submission of 

the charge-sheet against the present accused person u/s 436 of I.P.C. 

4.   On appearance of the accused, copies of relevant documents 

were furnished to the accused person in compliance of the provision 

of section 207 of Cr.P.C. and the case being one triable exclusively 

by the learned Court of Sessions, the same was committed to the 

learned Court of Sessions for trial whereupon the same was again re-

transmitted to this Court for trial on 04-04-2018.  

5.   Having heard both sides and considering the materials on 

record, charge u/s 436 of I.P.C. had been formally framed against the 

accused person and the contents of said charge had been read over 

and explained to the accused to which he pleaded not guilty and 

claimed to be tried.  

6.  During trial, the prosecution examined as many as 6 (six) 

witnesses including the informant and I.O. of the case. Defence 

adduced no evidence and stood the plea of total denial. On closure of 

the prosecution evidence, the accused person has been examined u/s 
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313 of Cr.P.C. I have heard the argument advanced by learned 

counsels for both sides.  

7.   POINT  FOR DETERMINAION: 

  Whether the accused person on 17-01-2018 at about 7-00 p.m. 

at village Manashpara under Lakhipur Police Station, district 

Goalpara (Assam) committed mischief by fire intending to cause the 

destruction of the dwelling house of the informant Surman Ali, as 

alleged, and thereby committed an offence punishable u/s 436 of 

I.P.C. ? 

  DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8.   P.W.1, Surman Ali, who is informant of the case, deposed 

that almost 4 months back, one evening at about 7:00 / 7:30 p.m. 

when he had reached his house from market, he saw that his house 

made of C.I. sheet and bamboo fencing had caught fire and also saw 

that the accused i.e., his son was burning his house who was holding a 

bamboo stick.  He also deposed that when he asked the accused as to 

why he was burning his house, the accused came forward to beat him 

with a bamboo split. And then he (P.W-1) raised hue and cry as a 

result of which the neighbouring people came forward and put off the 

fire. He also deposed that he caught hold the accused and handed over 

him to the police of Lakhipur Police Station, and he lodged a written 

FIR at the police station. Ext.-1 is the FIR and Ext.-1(1) is his 

signature.  

9.  In his cross examination, he deposed that at first he saw his 

house smoldering before entering into his house. Thereafter, he saw 
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pieces of wood on the floor of his said house which was catching fire. 

At that time of occurrence, there was none present in the house except 

him (P.W-1). He also stated that it was cold (winter season) when 

village people take warm of fire. He clearly stated that he did not see 

who at first burnt in the pieces of wood inside his house. But when he 

reached, he saw his accused son standing on the door of his said 

house with bamboo stick. He further deposed that when his son 

attempted to beat him, he ran towards Lakhipur Police Station which 

is situated almost half kilometer away from his house. Later on, 

police came and apprehended his accused son and took him to 

police station. He also deposed that the house was not completely 

burnt but the fire caught one bamboo fencing wall of the house. He 

stated that he does not know who were the neighbouring people 

who had come to the place of occurrence having heard his hue 

and cry as he had left for police station before they reached his 

house.  

10.  P.W.2, Nabir Hussain, deposed that on 17/01/2018 at about 

7:00 p.m. when he was available in his house, he heard hue and cry in 

the house of informant and so he rushed to the house and saw that the 

house of informant was burning and the accused was burning the 

house. He also deposed that he and other neighbouring people put off 

the fire. He further deposed that when he asked the accused why he 

had burnt the house, he replied and told them that he was not 

provided food, money etc. by his father and so he had set ablaze the 

house. He also deposed that police seized a bunch of half burnt thatch 

and he signed in the seizure list. Ext.-2 is the seizure list and Ext.2(1) 

is his signature. 
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11.  In his cross examination, he deposed that informant Surman 

Ali rushed to the police station as soon as he reached the place of 

occurrence. He clearly admitted that he had not stated before the 

I.O. in his previous statement that the accused confessed before 

them that he put fire to the house of his father.  

12.  P.W.-3, Anowar Hussain, deposed that on 17/01/2018 at 

about 6:30 / 7:00 p.m. when he was available in his house, he heard 

hue and cry at the residence of informant and so he rushed to the 

house and saw that the fire was burning inside a room which 

caught bamboo wall of the room and the accused was standing in 

the said room.  He also deposed that he and the neighouring people 

put off the fire  and at that time the accused tried to kill every person 

with a knife who approached to him.  

13.  In his cross examination, he stated that it is not a fact that he 

had not stated in his previous statement before the police (I.O.) that 

the accused tried to kill every person with a knife who approached to 

him. He clearly stated that he does not know who set ablaze the 

room. He also stated that at the time of occurrence, it was winter 

and people generally take heat of fire inside their room.  

14.  P.W.-4, Monjur Ali, deposed that he heard from village 

people that the accused set ablaze his house. 

15.  In his cross examination, he clearly stated that he does not 

know about the occurrence.   

16.  P.W.-5, Rup Bhanu Nessa, who is mother of accused, 

deposed  that almost one year back, one evening at about 9:00 p.m. 
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her accused son set fire to their kitchen. She deposed that at first her 

accused son proceeded to beat them and thereafter he set fire to the 

kitchen. She also deposed that on the night of occurrence the accused 

was intoxicated.  

17.  In her cross examination, she deposed that her husband 

lodged this case so that her accused son would give up the habit of 

taking alcoholic substance. She further stated that at the time of 

occurrence, she was in bed room and so she could not see how the 

fire set or how the fire caught the kitchen, and at that time her 

husband was at village market. She stated that she uses fire wood in 

kitchen and prior to the occurrence she had already cooked dinner.      

18.  P.W.-6, Dhrubajyoti Kalita, who is Investigating Officer, 

deposed that he investigated the case and seized half burnt thatch 

from the burnt house of the informant and arrested the accused. And 

after completion of preliminary investigation, he handed over the case 

diary to the O.C. of Lakhipur Police Station who submitted the charge 

sheet against the accused u/s 436 of IPC and he knows the signature 

of the O.C. Dipak Kumar Das. Ext.-2 is the seizure list and Ext.-2(2) 

is his signature. Ext.-3 is the charge sheet and Ext.3(1) is the 

signature of O.C. Dipak Kumar Das which he recognized. Ext.-4 is 

the sketch map of P.O. and Ext.-4(1) is his signature.  

19.  In his cross examination, he stated that the informant had not 

mentioned in his FIR as to whether the burnt house is a dwelling 

house or kitchen.  

20.  He stated that witness Anowar Hussain (P.W-3) in his previous 

statement u/s 161 of Cr.P.C. had not stated before him that the 
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accused tried to kill every person with a knife who approached to 

him. The said witness also had not stated before him that bamboo 

wall of the room was burning and the accused was standing in the 

said room.   

  These are the evidence on record.  

Appreciation of evidence and argument: 

21.  The learned Addl. P.P. during his argument submitted that the 

evidence of P.Ws. clearly goes to show that the accused burnt the 

house. And hence, he is liable to be punished under the charge 

brought against him. On the other hand, the learned defence counsel 

during his argument submitted that the evidence of P.Ws. have 

appeared contradictory and not sufficient to convict the accused. It is 

also submitted that the accused used the house and hence, it is not 

possible that he would burn his house. Further, it is not clear in the 

evidence of P.Ws. whether the house in question is a dwelling house 

or kitchen. It is submitted that the fire wood which were burnt by the 

mother of accused in cooking dinner might have caused fire to the 

house and hence the accused cannot be made liable. The learned 

advocate also pointed out that the informant falsely implicated the 

accused in the case so that he would give up his habit of taking wine; 

but for that the accused cannot be convicted u/s 436 of IPC.  

22.  Now, looking back to the evidence on record, it reveals from 

the evidence of P.Ws. that at the time of incident, P.W-5 was 

available in her house and her husband was at village market. It also 

reveals that when she was at bed room, the alleged occurrence took 

place. She clearly admitted that she could not see how the fire set 
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or how the fire caught the kitchen. Now, so far the evidence of her 

husband i.e., P.W-1 is concerned, he stated in his examination-in-

chief that his accused son was burning his house who was holding a 

bamboo stick. But from his evidence and evidence of P.W-5, it 

appears to me that P.W-1 had appeared at the place of occurrence 

after the occurrence had already taken place. It means, P.W-1 was not 

present at the time of setting fire to the house and so he did not see 

who set fire to the house. From his evidence, it is seen that he saw the 

accused standing on the road with bamboo stick. It means the accused 

was merely standing and was doing nothing with his bamboo stick. 

So, it cannot be said that the accused was burning the house. It is also 

because none of the P.Ws. including P.W-1 and P.W-5 saw the 

accused taking part in burning the house or doing any particular or 

specific act in burning the house. Hence, the evidence of P.W-1 that 

he saw the accused burning his house is found not believable.  

23.  Now, I would say that P.W-1 in his examination-in-chief stated 

that when he raised hue and cry, the neighbouring people came 

forward and put off the fire, and he caught hold the accused and 

handed over him to the police of Lakhipur Police Station. But in his 

cross examination, he stated that when his son attempted to beat him, 

he ran away towards Lakhipur Police Station and later on, police 

came and apprehended his son. Further, from his cross examination, it 

clearly reveals that he does not know who were the neighbouring 

people  who had come to the place of occurrence having heard his 

hue and cry because he had left for police station before they reached 

his house. So, it clearly appears to me that the examination-in-chief of 

P.W-1 is totally contradictory with his cross examination and his 
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evidence is not consistent. Now, it is worth relevant to mention that 

P.W-5 in her cross examination, clearly stated that her husband 

lodged this case so that her accused son could give up the habit of 

taking alcoholic substance. It means the motive behind lodging the 

FIR was not to punish the accused. In such a clear picture, it can be 

assumed that a false charge has been leveled against the accused. In 

this regard, I would like to highlight that P.W-1 stated that the house 

in question was made of C.I. Sheet and bamboo fencing. It means the 

roof of the house was not thatch roof. But from the evidence of  I.O. 

(P.W-6) and from having perused seizure list (Ext.-2), it reveals that 

the I.O. seized half burnt thatch. Such evidence on record goes to 

show that the allegation against the accused is false. I would also like 

to say that on scrutiny of evidence of P.W-1, it appears to me that 

P.W-1 stated that he built the house in question at his expenses and 

the accused had been dwelling in the said house with caught fire. 

Here also the allegation against the accused is not found believable 

because normally no man will burn his own house where he is 

dwelling or residing.  

24.  Now, I would say that P.W-3 in his evidence stated that the 

accused tried to kill every person with a knife who approached to 

him; but this evidence has appeared contradictory with his previous 

statement  recorded u/s 161 of Cr.P.C. which is also confirmed by the 

I.O. Hence, the evidence of P.W-3 is not worthy of credence.  

25.  In the light of aforesaid discussions, I am of the firm view that 

the prosecution has totally failed to lead cogent and convincing 

evidence on record to bring home the charge u/s 436 of IPC against 

the accused person. The case of the prosecution is therefore held to 
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have failed. Accused person is not found guilty of the offence as 

charged and as such acquitted of the same on benefit of doubt and set 

at his liberty forthwith.  

26.  The seized half burnt thatch be destroyed. 

27.  The accused person is directed to furnish fresh bail bond as 

required u/s 437-A of Cr. P.C. and till then he is allowed to remain on 

his previous bail. 

28. The case stands disposed of on contest. 

29.  Forward a copy of this judgment to the District Magistrate in 

compliance of section 365 of Cr. P.C. 

 Given under my  hand and the seal of this Court on this 26
th

 

day of September, 2019. 

  

Dictated and corrected by me:                                                   (A. K. Basfor, A.J.S.   
                                                                                                       Asstt. Sessions Judge,  
                                                  Goalpara, Assam. 
 
Asstt. Sessions Judge, Goalpara  

                                                                   

     

                    

 

 

                           

                                         …. Appendix..                                                                                                                    
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                             A P P E N D I X.     (Sessions Case No. 59/2018). 

 

Prosecution witness :  

P.W.1 ….. ….. …… …… Surman Ali (informant), 

P.W.2 ….. ….. …… …… Nabir Hussain, 
P.W.3 ….. ….. …… …… Anowar Hussain, 
P.W.4 ….. ….. …… …… Monjur Ali, 

P.W.5 ….. ….. …… …… Rupbhanu Nessa and  
P.W.6 ….. ….. …… …… Dhrubajyoti Kalita (I.O.)  
 

 

Defence witness : ……............ Nil. 
 

Prosecution Document : ….....  
Ext.1.  …... …..  …..  …..  FIR. 
Ext.2   …... …..  …..  ….. Seizure List 

Ext.3    …... …..  …..  ….. Charge Sheet and  
Ext.4   …... …..  …..  ….. Sketch map of the P.O.  

 
Defence Document : ……….. Nil. 
Court’s witness : … … …. ..   Nil. 

Court’s Document : … …. ... Nil. 
 

               

                                                                                 (A. K. Basfor, A.J.S.) 

                                                         Asstt. Sessions Judge,  
                                                Goalpara, Assam. 
 

 


