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 IN THE COURT OF ASSTT. SESSIONS JUDGE::

                            AT GOALPARA

         Sessions CASE NO. 116/2018.

        U/S 498(A)/328/511/323/34  of I.P.C.

             STATE

               -Vs-

                                                    (1) Hajrat Ali, and  

                                                    (2) Aran Ali.,

                          ..... Accused persons.

                                   PRESENT: A.K. Basfor., A.J.S.

For the Prosecution : Mr. N.M. Islam, learned Addl. P.P.

For the Accused  :      Mr. S. Rahman & Mr. B. Hussain, 

      learned Advocates.

Evidence  recorded  on  :    27/11/18,  13/12/18,  12/03/19,  27/03/19,
06/06/19, 20/06/19 and 31/07/19.

Argument heard on     : 30/10/2019. 

Judgment delivered on: 27/11/2019. 

                                (accused were absent on 08/11/19 and 22/11/19)

JUDGMENT

1. The case of the prosecution case as unfolded the F.I.R. may, in

brief, be stated as follows:
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2. Complainant  namely  Anjira  Khatun  was  married  to  accused

Hajrat Ali on 12/05/2013 as per Muslim Shariat. After the marriage

her accused husband and his parents began to torture her mentally and

by  committing  marpit  to  her  and  on  10/11/2013  her  father-in-law

namely Aran Ali tried to kill her which led her to file a C.R. Case

being C.R.  Case  No.  1280/13 and which was forwarded to  police

station.  However,  the  case  was  amicably  compromised,  and  the

complainant returned to her in-laws’ house. But after few days, the

accused persons again tortured her mentally and physically and her

accused  husband,  as  per  instigation  of  his  parents,  demanded  Rs.

50,000 from her and when they refused to meet their demand, the

accused  persons  assaulted  her  as  a  result  of  which  she  sustained

swelling injuries on various parts of her body. Further, on 04/07/2014

at about 6:15 p.m. her accused husband again demanded money and

on her refusal, he beat her and caused swelling injury on various parts

of her body and threatened her to kill her. On 05/07/2014 at 1:30 a.m.

when the complainant was sleeping on her bed, her accused husband,

as per instigation of his mother namely Asiya Khatun, set on her chest

and tried to put a glass of water which was mixed with poison into her

mouth forcefully. So, she shouted and pushed her accused husband as

a  result  of  which  the  poisonous  water  fell  down and  she  ran  out

having open the door of his house and accordingly she saved herself.

Thereafter,  in the morning the accused persons threatened her that

they would kill her and would throw away her dead body in the river.

This is the precise story of the prosecution. The complainant filed the

complaint case on 08/07/2014 before the Court which was forwarded

to  O.C.  of  Mornoi  Police  Station  for  registering  the  case  and  to

investigate the same. The complaint/Ejahar was re-sent / forwarded to
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the O.C. Pancharatna River Police Station, Goalpara as the place of

occurrence falls under Pancharatna River Police Station.

INVESTIGATION:

3. On the basis of the aforesaid ejahar, a case being Goalpara R.

P.S.  Case  No.  40/2014  u/s  498(A)/328/511/34  of  IPC came  to  be

registered and investigation was also conducted. During investigation,

the I.O.  recorded the statements of  witnesses including the victim,

collected the medical examination report of victim. Accused Hajrat

Ali  was  arrested  and  forwarded  to  judicial  custody.  Finally  the

investigation  culminated  into  the  submission  of  the  charge  sheet

against  the  accused  Hajrat  Ali  and Aran Ali  u/s  498(A)/328/511  /

323/34 of  IPC showing  the  accused  Aran Ali  as  absconder  in  the

charge sheet.

COMMITMENT:

4. On  appearance  of  the  accused  persons,  copies  of  relevant

documents were furnished to them in compliance of the provision of

section 207 of Cr.P.C. and the case being one triable exclusively by

the learned Court of Sessions, the same was committed to the learned

Court of Sessions for trial whereupon the same was re-transmitted to

this Court for trial on 19/07/2018. 

5. Having  heard  both  sides  and  considering  the  materials  on

record,  charges  u/s  498(A)/328/511/323/34  of  I.P.C.  have  been

formally framed against the accused persons and the contents of said

charges have been read over and explained to the accused to which

they pleaded not guilty and claimed to be tried. 



Sessions Case No. 116 of 2018.                                                              
-4-

TRIAL:

6. During  trial,  prosecution  examined  as  many  as  8  (eight)

witnesses  including  the  victim  and  M.O.  of  the  case.  Defence

adduced no evidence and stood the plea of total denial. On closure of

the prosecution evidence, the accused persons were examined u/s 313

of Cr. P.C. I have heard the argument advanced by learned counsels

for both sides at length. 

7.  POINTS FOR DETERMINAION:

 1) Whether  the  accused  Hajarat  Ali  being  husband  of

complainant  Anjira  Khatun,  and  accused  Aran  Ali  being  relative

(father) of accused Hajarat Ali, at their residence at village Darogar

Alga N.C.  under Goalpara Police Station in the District Goalpara,

Assam, after her marriage and on various dates i.e., on 04-07-2014,

05-07-2014, subjected her to cruelty, in furtherance of their common

intention, as alleged,  and thereby committed an offence punishable

under section 498(A)/34 of I.P.C.?

 2) Whether  the  accused  persons  on  05/07/2014  at  about

1:30 a.m.  (night)  in  furtherance  of  their  common intention,  at  the

aforesaid place attempted to cause hurt to the said complainant by

means of poison for which they by mixing poison in a glass of water

tried  to  put  the  glass  into  her  mouth  and  forced  her  to  drink  the

poison,  as  alleged,  and  thereby  committed  an  offence  punishable

under section 328/511 read with section 34 of I.P.C.

 3) Whether the accused persons on 04/07/2014 at about 6:15

p.m. and on 05/07/2014 at about 1:30 a.m. (night) at their residence at
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the  aforesaid  place,  in  furtherance  of  their  common  intention

voluntarily caused hurt to said Anjira Khatun, as alleged, and thereby

committed an offence punishable under section 323/34 of I.P.C.?

 DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. P.W.-1,  Anjira  Khatun,  who  is  complainant  of  the  case,

deposed that on 12/05/2013, she was married to accused Hazarat Ali

and out of their wedlock, a female child was born to her. She deposed

that  after  5/6  months  of  her  marriage,  her  parents-in-law and  her

husband began to torture her by beating her and her father-in-law had

stolen her ornaments. She further deposed that on 10/11/2013 at about

1:30 p.m.  when she  asked her  father-in-law for  her  ornaments,  he

tried to kill her with a knife.  She also deposed that having seen the

said occurrence, their neighbour Alom Shah prevented her father-in-

law and saved her and thereafter she went to her father’s house and

narrated about the occurrence before her father and other neighboring

people. 

9. She deposed that  her  father  placed the matter  before village

headman namely Ekram Ali  for  providing justice  who accordingly

talked with her father-in-law and tried to settle the matter amicably;

but no settlement took place as her father-in-law did not agree for

settlement. Hence, she lodged an Ejahar through Court. Thereafter, an

amicable settlement took place at the initiative of police. Accordingly,

she  returned to  her  in-laws’ house.  Thereafter,  on  04/07/2014,  her

husband again demanded Rs. 50,000/- from her and beat her when

she disclosed before her husband that her father has no capacity to

meet his demand of money. She further deposed that on the next day
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at night around 1:30 a.m. when she was sleeping in the house of her

husband, her husband having mixed poison in a glass of water came

to her and asked her to drink the water and when she refused to drink,

her husband told her that he wanted to kill her by poison. Thereafter,

she  threw  away  the  glass  of  water  and  raised  hue  and  cry.  The

neighboring people namely Kalam Ali  and Iman Ali came to their

house  before  whom she  narrated  about  the  occurrence.  Thereafter,

they noticed the water on the floor and they told her that the same was

mixed with poison. She deposed that at that relevant time she was

five  months  pregnant  and  was  staying  in  a  firm  house  with  her

accused husband due to flood. On the next morning, she came to her

father-in-law’s house and narrated about the incident and then they

sent  her  to  the  firm  house  so  that  her  husband  could  kill  her.

Thereafter,  she  returned to  her  father’s  house  to  save  her  life  and

narrated about the incident before her father and village headman who

tried to settle the matter but her father-in-law did not agree. So, she

lodged an FIR through Court. Ext.-1 is the Ejahar and Ext.-1(1), 1(2),

1(3), 1(4) and 1(5) are her signatures. 

10. In  her  cross  examination,  she  deposed  that  after  the  first

amicable  settlement,  she  went  to  her  in-laws’ house.  The  second

occurrence took place at Pakhiura Char where she and her husband

were  residing  for  almost  three  months.  She  deposed  that  on

04/07/2014 at the time of occurrence, Kalam Ali came to the place of

occurrence and on the next night, when her husband brought glass

of  water,  she  did  not  see  whether he  mixed any poison in  the

water. 
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11. She deposed that Dubapara Police Out Post is situated almost

one kilometer away from her father’s house and the Mornoi Police

Station  is  situated  almost  one  and  half  kilometer  away  from  her

father’s house. 

12. She  stated  that  it  is  not  a  fact  that  she  did  not  state  in  her

previous statement before the I.O. that on the night of occurrence at

about 1:30 a.m. her neighbouring people namely Kalam Ali and Iman

Ali  came  to  their  house  before  whom  she  narrated  about  the

occurrence.  She denied all  other suggestions put  to her by learned

defence counsel. 

 13. P.W.-2,  Akram  Ali,  deposed  that  almost  4/5  years  back

informant Anjira Khatun was married to accused Hajarat Ali and after

few  months  of  their  marriage,  a  quarrel  took  place  between  the

informant and her accused husband.  He also deposed that since he is

their neighbour, so, he heard the quarrel. He also deposed that he does

not know the bone of contention between the parties.

14. P.W-3, Alom Chand Sheikh,  deposed that  almost  5/6 years

back accused Hajarat Ali married the informant Anjira Khatun. He

clearly deposed that he does not know what was the quarrel between

the  accused and informant.  

15. P.W.-4, Pashan Ali, who is father of informant, deposed  that

his daughter Anjura Khatun was married to accused Hazarat Ali; but

after one and half years of their marriage, the accused began to torture

her said daughter and demanded money from her and asked her to

bring money from him for  which she came to his  house.  He also

deposed that after amicable settlement between them and the accused
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persons,  his  daughter  returned to  her  husband’s  house.  He further

deposed that after some days her accused husband again tortured her

and administered poison to kill her, as a result of which she suffered

vomiting and she was saved and thereafter she came to his house and

narrated about the incident. 

16 In his cross examination, he deposed that he has forgotten the

date when his daughter told him about the occurrence. He stated that

he did not visit the house of accused at Darogar Alga N.C. Char. He

also admitted that he has not asked about the incident from the people

of  Darogar Alga N.C. Char. 

17. He denied the suggestion that he did not state in his previous

statement before the I.O. that the accused administered poison to his

daughter  as  a  result  of  which  she  suffered  vomiting  and  she  was

saved. He denied all other suggestions put to him by learned defence

counsel.

18. P.W-5, Abdul Kader, deposed that he does not know about the

occurrence nor he heard anything.

19. P.W.-6, Shamesh Ali, who is neighbor of the accused persons,

in his evidence deposed that he heard from village people that the

accused persons quarreled with the informant Anjira Khatun.  

20. P.W.7, Iman Hussain,  deposed that he does not know what

occurrence took place between the informant and her husband. 

21. P.W.-8,  Dr.  P.K.  Das,  in  his  evidence  deposed  that  on

02/08/2014  he  examined  victim  Anjira  Khatun  at  Goalpara  Civil

Hospital  and  found  –  pain  and  tenderness  in  scalp  and  back.  He
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opined that the age of injury is seven days old injury and the type of

weapon  is  blunt  and  the  nature  of  injury  is  simple.  Ext.-2  is  the

medical injury report given by him and Ext.2(1) is his signature with

seal. 

These are the evidence on record.  

Appreciation of Evidence, Argument and Law: 

22.      The learned defence counsel during his argument submitted

that the case of prosecution is doubtful as there is delay in lodging the

FIR; there is no ingredients of section 498(A):328/511: 323 read with

section 34 of IPC in the evidence of P.Ws., the neighbouring people

of the accused are not examined by the I.O.; the evidence of victim is

not supported by other P.Ws and P.W-4 is father of victim who is a

reporting witness. It is also submitted that prosecution has also failed

to  prove  that  the  glass  of  water  was  mixed  with  poison.  So,  the

accused persons can not be fasten with the charges brought against

him. 

23.    On the other hand, the learned Addl. P.P. during his argument

submitted that mere delay in lodging the FIR cannot throw away the

prosecution case.  It  is  also argued that the evidence of victim and

other  P.Ws.  have  clearly  proved  the  charges  against  the  accused

persons  and  the  injury  of  victim  is  also  supported  by  doctor’s

evidence.  It  is  submitted  that  it  is  proved  that  due  to  the  illegal

demand  of  dowry,  the  accused  persons  committed  marpit  to  the

victim and her accused husband also tried to kill her by administering

poison into her mouth. Hence, it is submitted that the accused persons

are liable to be punished under the charges brought against them. 
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24. I have considered the submissions of both sides. 

25. However, let us now go to see the requirements law.-

Section  498(A)  of  I.P.C.  :   Whoever,  being  the  husband  or  the

relative of the husband of a woman, subjects such woman to cruelty

shall be  punished with imprisonment for a term which may extend to

three years  and shall also be liable to fine.

Explanation. -  For the purposes of this section, ‘cruelty’ means-

          (a)      any willful conduct which is of such a nature as is likely

to drive the woman to commit suicide or  to cause grave injury or

danger  to  life,  limb or  health  (whether  mental  or  physical)  of  the

woman; or

          (b)      harassment of the woman where such harassment is with

a  view to  coercing  her  or  any  person  related  to  her  to  meet  any

unlawful  demand  for  any  property  or  valuable  security  or  is  on

account of failure by her or any person related to her to meet demand.

26.    Section  498(A)  of  I.P.C.  : The  essential  ingredients  of  the
offence under section 498(A) of I.P.C. are as follows :

           (1)   A woman was married;

           (2)   She was subjected to cruelty;

           (3)   Such cruelty consisted in –

                 (i) any unlawful conduct as was likely to drive such 

                 woman to commit suicide or to cause grave injury or  

                 danger to her life, limb or health whether mental or    

                 physical;
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        (ii)  harm to such woman with a view to coercing her to 

             meet unlawful demand for property or valuable 

             security or on account of failure of such woman or any

             of her relations to meet the demand;

        (iii) the woman was subjected to such cruelty by her 

                        husband or any relation of her husband.

27.     Section 328 of I.P.C. (Causing hurt by means of poison, etc.
with intent to commit an offence). 

 The essential  ingredients of  an offence under this  section
are as follows : 

 Accused administered poison -

 (a) with the intention of causing hurt;

 (b) with knowledge that it is likely to cause hurt; and

 (c) to facilitate the commission of an offence.

28.    Section 511 of  IPC-  (Punishment  for  attempting to  commit
offences  punishable  with  imprisonment  for  life  or  other
imprisonment).

  The essential  ingredients of  an offence under this  section
are as follows : 

  (1) The act complained of amounted to an attempt; 

 (2) Such attempt was to commit an offence with this object;

 (3) The offences was punishable with imprisonment;

 (4)  The  accused  in  such  attempt  did  some  act  towards  the
commission of that offence. 
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29. Section 323 of IPC- (Punishment for voluntarily causing hurt).

  The essential  ingredients of  an offence under this  section
are as follows : 

 (1)  Accused  voluntarily  caused  bodily  pain,  deceased  or
infirmity to the victim; 

 (2) The accused did so with intention of causing hurt or with
the knowledge that he would thereby cause heart to the victim. 

30. Now, looking back to the evidence on record, it  reveals that

P.W.1 is the only eye witness of the occurrence who is victim of the

case. So, the evidence of P.W-1 must be clear, sufficient and worthy

of credence to fasten the guilt of the accused persons. Moreover, the

allegations  leveled  against  the  accused  persons  are  also  serious  in

nature  and  so  the  evidence  of  P.W-1  must  be  reliable.  From  the

evidence of P.W-1, it reveals that after 5/6 months of her marriage,

her parents in law and her husband began to torture her by beating her

and her  father-in-law had stolen  her  ornaments.  But  the  nature  of

torture has not been clearly explained by P.W-1 nor she has explained

the specific role played by each accused person in exercising torture

upon her. Moreover, no ornaments have been seized in the case. She

deposed that her father-in-law tried to kill her with a knife and she

narrated about the occurrence before her father. But her father i.e.,

P.W.4 nowhere in  his  evidence  stated  that  the  father-in-law of  his

victim daughter tried to kill her with a knife. on 10/11/2013 at about

1:30  p.m.  when  her  father-in-law  tried  to  kill  her.  Further,  she

deposed  that  at  that  relevant  time  of  occurrence,  Alom  Shah

prevented her father-in-law and saved her. But no such Alom Shah

has been examined in the case nor he is a listed witness of the case.

Assuming that P.W-3 is the said so called Alom even then it reveals
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from the  evidence  of  P.W-3  that  he  does  not  know what  was  the

quarrel between the accused and P.W-1. So, the evidence of P.W.1 has

appeared doubtful and found not corroborative. 

31. From the entire evidence of P.W-1, it reveals that only on one

occasion i.e., on 04/07/2013 her husband demanded Rs. 50,000/- from

her  and  beat  her  when  she  disclosed  before  her  husband  that  her

father has no capacity to meet his demand of money. Now, in this

regard,   I would say that so far beating by her accused husband upon

the  victim  is  concerned,  it  was  held  in  –  Sarala  Prabhakar

Waghmare –Vs- State 1990 Cr LJ 407 that-      

             “Unless it is conclusively established that the beating and

                 harassment was with a view to force her to commit   

                 suicide or to fulfill illegal demands of the husband 

                 and in-laws the provision of section 498(A) of I.P.C. 

 would not be attracted to make out a case of cruelty.” It is further

worth relevant to note here that it is settled law that -a single instance

of marpit to victim by her husband or in laws can not constitute

the offence of cruelty punishable under sec. 498(A) of I.P.C. 

32.          From the evidence of P.W-1 and from the above discussions

coupled with my reasons, it clearly appears to me that the prosecution

has failed to bring home the ingredients of the charge u/s 498(A) of

IPC against the accused persons. 

33.     So, far the charge u/s 328 of IPC is concerned, I would say that

prosecution  is  to  establish  –  (a)  that  the  accused  administered  or

caused the victim to take (swallow or inhale or get into touch of body
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or get into blood etc.) a substance; (b)  that substance was a poison

or  any  stupefying  intoxicating  unwholesome  drug;  (c)  that  the

accused administered or caused the victim to take it with the intent to

cause hurt, or with the knowledge that thereby hurt would be caused

or that the accused intended to commit or facilitate the commission of

an offence.

34.   P.W.4 stated that the accused husband of the victim administered

poison to kill her as a result of which she suffered vomiting. But from

the evidence of P.W.1 it clearly reveals that when her husband having

mixed poison in a glass of water asked her to drink the water but she

threw away the glass of water. It means she did not drink the glass of

water.  Moreover,  P.W.1  nowhere  in  her  evidence  stated  that  she

suffered vomiting.  Hence,  the evidence of  P.W.4 appears to me as

exaggerated and it is settled law that exaggerated evidence can not

be acted upon or relied on. Further, P.W-1 merely alleged that her

husband asked her to drink poisonous water which she refused to take

and threw away. It is settled law that allegation cannot find place

of proof. 

35.    Now, it is worth relevant to mention here that having perused

the materials on record and on close scrutiny of evidence on record, it

clearly appears to me that  there is no evidence on record to prove

that  the  so  called  glass  of  water  which  the  accused  tried  to

administer or caused  the  victim to  take/drink  was  mixed  with

poison. Further,  P.W.1 in her cross examination clearly admitted

that she did not see whether her husband mixed any poison in the

glass of water. So, the most essential ingredients of offence under

section 328 of I.P.C. is missing in the case, and in absence of such
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essential ingredient, the accused can not be convicted under section

328 of I.P.C. not speak of attempt to administer or to cause  the victim

to take/drink. Had it had been the poison, then the question of attempt

to administer or to cause the victim to take or drink the poisonous

water would have arisen which is punishable under section 511 of

I.P.C. 

36.    Now, so far charge u/s 323 of IPC is concerned, it reveals from

the evidence of P.W-1 that regarding the first occurrence which took

place soon after 5/6 months of her marriage when the accused persons

tortured  her  by  beating,  the  matter  was  amicably  settled  after  her

lodging the FIR as admitted by P.W-1 in her examination-in-chief.

Thereafter, on 04/07/2013 her accused husband beat her. But there

is  no  clear  picture  in  her  evidence  how and by what  weapon  her

accused husband beat her and in which part of her body she sustained

injury or what was the type or nature of injury sustained by her. Be

that as it may, it reveals from her evidence that after two days of the

said incident, she went to her father’s house. Thereafter, she lodged

the Ejahar through Court on 08/07/2014. But from the evidence of

doctor (P.W-8) it reveals that the victim was medically examined on

02/08/2014  and the doctor  found pain and tenderness in scalp and

back  and  the  age  of  injury  is  7  days  old.  It  means  the  victim

sustained injury almost prior to 7 days of her examination by doctor

i.e.,  on  26/07/2014  (approximately).  But  according  to  victim  her

husband beat her on 04/07/2013. So, there is gap of around 22 days

and during those 22 days she did not sustain any injury. So, in short,

from the  evidence  of  doctor it  clearly  appears  to  me  that  the

version of P.W-1 is not believable as the same is not supported by
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medical evidence. So, here also prosecution has failed to prove the

charge u/s 323 of IPC beyond all reasonable doubt. 

37.   In the light of aforesaid discussions, coupled with my reasons

and having considered the case law relied on by the learned defence

counsel, I am of the firm view that the prosecution has totally failed

to lead, cogent and sufficient evidence on record to bring home the

charges  u/s  498(A)/328/511/323/34  of  I.P.C.  against  the  accused

persons  beyond  all  reasonable  doubt.  Hence,  I  acquit  the  accused

persons  from  the  charges  u/s  498(A)/328/511/323/34  of  I.P.C.  on

benefit of doubt and set at their liberty forthwith. 

38.    The accused persons are directed to submit fresh bail bond as

required u/s 437(A) of IPC and till then they are allowed to remain on

their previous bail. 

39. The case stands disposed of on contest. 

40. Forward a copy of this judgment to the District Magistrate in

compliance of section 365 of Cr.P.C.

Given under my hand and the seal of this Court on

this 27th  day of November, 2019.

Dictated and corrected by me:                                       

A.K. Basfor., A.J.S.                               
                                                                                  
Asstt. Sessions Judge,
                                                                                
Goalpara::::: Assam. 

Asstt. Sessions Judge, Goalpara.        

                                                                       …. Appendix..
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A P P E N D I X.            (Sessions Case No. 116/2018)

Prosecution witness : 

P.W.1 ….. ….. …… … Anjira Khatun (victim/informant),

P.W.2 ….. ….. …… … Akram Ali,

P.W.3 ………………..  Alom Chand Sheikh, 

P.W.4 ……………….   Pashan Ali, 

P.W.5 ………………..  Abdul Kader,

P.W.6 ………………..  Shamesh Ali,

P.W.7 …………….....   Iman Hussain and 

P.W.8 ………………..  Dr. P.K.Das (M.O.).  

Defence witness …….. Nil.

Prosecution Document :

 Ext.-1 ….. …… Ejahar.

Ext.-2 ………… Medical examination report of victim.

 

Defence Document :  ……. Nil.

Court’s witness :   … … …. ..  Nil.

Court’s Document :   … …. ... Nil. 

     (A. K. Basfor, A.J.S.)

                     Asstt. Sessions Judge, Goalpara.


