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             Sessions Case No.175/2017.

              U/S 328/380 of I.P.C.

    STATE

                            -Vs-

                                 Mojibur Rahman

                             .... Accused person.

                                   PRESENT: A.K. Basfor., A.J.S.

For the Prosecution : Mr. N.N. Islam, learned Addl. P.P.
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06/07/19.

Argument heard on     : 20-07-2019.

Judgment delivered on: 30-07-2019.

JUDGMENT.

1. The case of the prosecution case as unfolded in the F.I.R. may, 
in brief, be stated as follows:

2. Informant  Sofior  Rahman lodged an FIR before the O.C.  of 

Bguan Police Station on 02/04/2008 to the effect that on 31/03/2008 

at  evening  accused  Md.  Mojibur  Rahman  came  to  the  house  of 

informant as a guest.  Thereafter,  at night he mixed some alcoholic 

substance in the meal of their house and having taken the meal, he 



and his family members became senseless and the accused had stolen 

cash  Rs.  30,000/-,  one  Nokia  Mobile  Handset  and  a  pair  of  gold 

bangle of worth Rs. 4000/-.  

3. On the basis of the aforesaid FIR, a case being Baguan P.S. 

Case no.  26/2008 u/s  328/380 of  I.P.C.  came to be registered  and 

investigation  was  also  conducted.  During  investigation,  the  I.O. 

recorded statements of witnesses u/s 161 of Cr. P.C. , the accused was 

also arrested and forwarded to custody. The I.O. has seized a pair of 

broken bangle of golden colour, a golden colour chain and a pair of 

bangle of silver colour. The I.O. collected medical examination report 

of victims. Finally, the investigation culminated into the submission 

of the charge-sheet against the present accused, Mojibur Rahman u/s 

328/380 of I.P.C.

4. On appearance of the accused, copies of relevant documents 

were furnished to the accused person in compliance of the provision 

of section 207 of Cr. P.C. and the case being one triable exclusively 

by the learned Court  of  Sessions,  the same was committed  to  the 

learned Court of Sessions for trial whereupon the same was again re-

transmitted to this Court for trial on 19-12-2017. 

5. Having  heard  both  sides  and  considering  the  materials  on 

record, one of my learned predecessors formally framed the charges 

u/s 328/380 of I.P.C. against the accused person and had read over 

and explained the  contents  of  charges  to  the accused to  which he 

pleaded not guilty and claimed to be tried. 



6. During  trial,  the  prosecution  examined  as  many  as  10  (ten) 

witnesses including M.O. and I.O. of the case. Defence adduced no 

evidence  and  stood  the  plea  of  total  denial.  On  closure  of  the 

prosecution evidence, the accused person was examined u/s 313 of 

Cr.P.C. which is total denial of the occurrence as alleged. I have heard 

the argument advanced by learned counsels for both sides at length. 

7.  POINTS FOR DETERMINAION:

 (1) Whether  the  accused  person  on  31-03-2008  at  village 

Rakhaldubi under Baguan Police Station, District- Goalpara (Assam) 

administered  to  the  family  members  of  Sofior  Rahman containing 

intoxicating materials in the food articles prepared to be taken him 

family members with intent to intoxicate then in order to commit theft 

in the house of the informant, as alleged, and thereby committed an 

offence punishable u/s 328 of I.P.C. ?

 (2) Whether  the  accused  person  at  the  aforesaid  relevant 

time and place committed theft in the dwelling house of the informant 

by  removing  cash  and  other  valuable  materials,  as  alleged,  and 

thereby committed an offence punishable u/s 380 of I.P.C. ?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. P.W.1, Sofior Rahman, who is informant of the case, deposed 

that almost 8/9 years back, one day after sun set,  the accused who is 

his related, came  to his house and expressed his desire to stay in his 

house at night as he had come for collection of his due money from 

Nur Alom, to  which he allowed the accused to  stay  in  his  house. 

After  taking dinner he (P.W.1) went to his  bed and  slept  and his 



family members also slept and they did not know what happened at 

night while they were sleeping . But on the next day, afternoon, he, 

his two sons, his wife, two daughters, one grand son and his servant 

were  found  lying  in  Goalpara  Civil  Hospital  bed.  P.W.1,  further 

deposed that his neighbour Baharul Islam and Sakina told them that 

they brought them to hospital  as they were lying senseless.  P.W.1, 

also deposed that his said neighbour told him that his relative Mojibar 

Rahman  i.e.  accused  escaped  from their  house  during  night  time. 

P.W.1, also deposed that when he came to his house, he noticed that 

the  accused  had  looted  his  house  and  had  taken  away  cash  Rs. 

30,000/- from the pocket of his shirt which was hanged; one Nokia 

mobile and a pair of gold bungle of his daughter Samina Khatun of 

worth  of  Rs.  4000/-.   P.W.1,  also  deposed  that  his  niece-in-law 

namely Sakina Khatun told him that  while they were cooking, the 

accused came to the kitchen of his house. So, he lodged the FIR at 

Baguan  Police  Station.  Ext.-1  is  the  FIR  and  Ext.-1(1)  is  his 

signature.  

 In his cross examination, he deposed that  he does not know 
whether something like alcohol or other drugs was mixed in their 
food on the night of occurrence.  

9. P.W.2, Rabia Khatun, who is wife of the informant, deposed 

that on the evening of occurrence, when her daughter Safina Khatun 

was  busy  in  cooking  in  their  kitchen,  accused  Mojibur  Rahman 

entered into the kitchen and he was loitering. Thereafter, when they 

asked the accused to take dinner with them, he refused to take dinner 

with them. After taking dinner they went for sleep.  And on the next 



morning  at  about  8:00  a.m.,  she,  her  husband  and  her  sons  and 

daughters were taken to the hospital as they did not get up from bed. 

She further deposed that they came to know that the accused mixed 

some substance like alcohol in their dinner.  She also deposed that 

when  they  returned  from  hospital  they  noticed  that  their  mobile 

handset,  cash  rupees,  a  pair  gold  bangles  of  her  daughter  Samina 

Khatun and her silver payel were stolen from their house.  

10. In her cross examination, she clearly stated that she suspected 

that the accused might have mixed some alcoholic substance in 
their food.

11. P.W.3, Baharul Islam, deposed that one morning in the year 

2008 his wife having not seen and heard the sound of their neighbor 

Sofior Rahman, went to his house and found that the door was lying 

opened,  so  he  entered  into  the  room and  saw that  all  the  family 

members of Sofior Rahman were lying senseless.  He also deposed 

that he and other neighbouring people took Sofior Rahman and his 

family  members  to  Goalpara  Civil  Hopsital  and  provided  medical 

treatment to them. And  on the next day, they regained their sense and 

they told him that one Mojibar Rahman came to their house in the 

evening and offered them sweets which they did not accept but at 

night he mixed some substance in their meal and having taken the 

meal at night, they became senseless, and they also told him that the 

accused Mojibar Rahman stolen some ornaments, house-hold goods 

and mobile handset from their house.  

12. P.W.4, Sofina Khatun, who is daughter of informant, deposed 

that on 31/03/2008 the accused came to their house as guest. So, she 



prepared/cooked  dinner  for  their  guest.  After  cooking  dinner,  she 

went out of kitchen but after some time when she returned to kitchen, 

she saw that the accused was mixing cooked dal with a long spoon. 

On being asked, the accused replied to her that he casually mixes the 

dal. At the time of dinner, she offered dinner to the accused  to which 

he refused and so they took dinner and went to sleep. On the next 

morning  when  none  of  them  woke  up  till  8:00  a.m.,  their 

neighbouring people knocked their door and at last broke the door 

and hospitalized them at Goalpara Civil Hospital where they regained 

their sense.  She also deposed that at evening when they returned to 

their house, they noticed that the accused was not available at their 

residence.  

13. In her cross examination, she stated that since the accused was 

mixing cooked dal, so, they suspected that the accused might have 
mixed some drugs or other alcoholic substance in the dal.

14.  P.W.5, Gias Uddin, deposed that  almost 8/9 years back, one 

morning at about 7:00 a.m. having heard hue and cry, he went to the 

house  of  informant  Sofior  Rahman and saw that  all  of  his  family 

members including the informant were lying senseless in their bed 

and  so  the  neighbouring  people  sent  the  victims  to  hospital  in  a 

vehicle.  He also deposed that he heard from village people and later 

on from victim that some sort of intoxicated substance was mixed in 

the dal of victims at night.  He deposed that he do not know who was 

the culprit.  

15. P.W.6,  Rofiqul Islam,  deposed that  almost  9/10 years  back, 

one  evening  at  about  7:00  p.m.  when  he  came  to  the  house  of 



informant, he saw the accused in their house.  He also deposed that on 

the  next  morning  he  heard  from the  neighbouring  people  that  the 

informant and his family members were lying senseless inside their 

house as some sort of intoxicated substance was mixed in their dinner. 

He also deposed that  after  almost  two days of  the occurrence,  the 

informant told him that the accused Mojibar Rahman on the night of 

occurrence  had  mixed  some  sort  of  intoxicated  substance  in  their 

dinner.  

16. In  his  cross  examination,  he  clearly  stated  that  he  does  not 

know who mixed intoxicated substance in the dinner of the victims. 

17. P.W.7, Nur Alom, deposed that one morning at about 7:00 a.m. 

when he went to the house of informant he saw that the informant and 

his family were all lying in unconscious condition and so he and other 

relatives  picked  up  the  victims  and  took  them  to  Goalpara  Civil 

Hospitals and provided medical treatment to them.   After one day of 

the treatment, the informant was recovered and told him that on the 

night  of  occurrence the accused Mojibar  Rahman was available in 

their  house  and  it  was  suspected  that  the  accused  mixed  some 
alcoholic substance in their cooked dal.   

18. P.W.8, Mustafizur Rahman, deposed that almost 10/12 years 

back, one morning at about 7:00 a.m. when he went to the house of 

informant he saw that the informant and his family were all lying in 

unconscious condition and so he and other relatives picked up the 

victims  and  took  them  to  Goalpara  Civil  Hospitals  and  provided 

medical  treatment  to  them.  He also  stated  that  he  heard  from the 

village  people  that  the  victims  were  given  alcoholic  substance  by 



mixing the same in the dinner and after taking the dinner they became 

unconscious.   

19. P.W.9, Dr. Seema Hazarika, who is M.O. of the case, deposed 

that on 12/06/2018 at about 8:45 a.m., she examined victims namely 

Samiya Khatun,  Sofina Khatun and Rabia Khatun who came with 

sudden onset of severe vomiting and all the victims were the victims 

of suspected poisoning.   

20. She  opined  that  the  patients  were  the  victims  of  suspected 

poisoning. Ext.-2 is the medical  examination report of victims and 

Ext.2(1) is her signature. 

21. In her cross examination, she stated that sudden vomiting may 

occur due to formation of gas in the stomach. She also admitted that 

she has not mentioned in Ext.-2 the name of any poison. 

22. P.W.10, Binod Chandra Das, who is I.O. of the case, deposed 

that he investigated the case and during investigation, he visited the 

place of occurrence, recorded the statements of witnesses including 

victims  u/s  161  of  Cr.P.C.,  drew  the  sketch  map  of  the  place  of 

occurrence,  he  arrested  the  accused  Mojibur  Rahman.  He  also 

deposed  that  during  interrogation,  the  accused  confessed  that  he 

committed the theft in the house of informant. On being lead by the 

accused, he seized a pair of broken golden colour bangle from the 

house  premises  of  one  Hasem  Ali  of  Kharmuja  village.  On 

completion of preliminary investigation of the case, he collected the 

medical report of victims and handed over the case diary to the O.C. 

of  Baguan  Police  Station.  Thereafter,  Sub-Inspector  Abubakkar 



Siddique having gone through the case diary submitted charge sheet 

against the accused Mojibur Rahman u/s 328/380 of IPC. Ext.-3 is the 

Seizure list and Ext.3(1) is his signature. Ext.-4 is the Charge sheet 

and Ext.-4(1) is the signature of Sub-Inspector Abubakkar Siddique 

which he had recognized. 

23. In his cross examination, he admitted that he did not seized the 

cooked item of the house of informant nor seized any other food item. 

These are the evidence on record.  

 Now, let us go to see the requirements of law. 

24. Section 328 of I.P.C. (Causing hurt by means of poison etc. 
with intent to commit an offence):

 To bring home an offence  u/s  328 of  I.P.C.  the  prosecution 

must prove that- (a)  accused administers or causes to be taken by the 

victim any poison, or any stupefying, intoxicating or unwholesome 

drug; 

                 (b) that the accused had taken any poison or any stupefying 

, intoxicating unwholesome drug; or other thing; and  

                   (c) that there was an intention to cause hurt to such person 

with intent to commit or to facilitate the commission of an offence or 

knowing it to be likely he will thereby cause hurt.

25. Section  380  of  I.P.C. (Punishment  for  theft  in  dwelling 
house, etc.) 



 To bring home an offence u/s 380 of IPC, the prosecution is 
to prove- 

 (a) Accused removed movable property; 

 (b) He removed the property out of the possession of another 

person without his consent; 

 (c) He did so with a dishonest intention ;  and 

 (d) The property was removed from the building, tent or vessel 

used as a human dwelling or for the custody of the property. 

26. Argument: The  learned  Addl.  P.P.  during  his  argument 

submitted  that  the  evidence  of  P.Ws.  have  clearly  proved that  the 

accused person at  the relevant time of occurrence mixed alcoholic 

substance and caused the victim to take the same which was mixed in 

their dal and after taking the same, the victims became unconscious 

and  then  the  accused  took  away  their  ornaments  including  cash 

money  and  mobile  handset  and  thereby  committed  theft  in  their 

dwelling house. It is also submitted that the accused had confessed his 

guilt before the I.O. It is thus submitted that the accused is liable to be 

punished u/s 328 and 380 of IPC.

27. On  the  other  hand,  the  learned  defence  counsel  during  his 

argument  submitted  that  there  is  no  evidence  on  record  that 

intoxicating  substance  or  any  stupefying  drugs  were  found  in  the 

body or blood of the victims. It is further argued that no any food item 

has been seized by the I.O. and there is no expert report of F.S.L. It is 

further argued that the alleged stolen money or ornaments have not 



been  recovered  from  the  possession  of  the  accused.  It  is  thus 

submitted that   the prosecution has failed to prove the ingredients of 

the  charges  u/s  328/380  of  I.P.C.  against  the  accused  person  and 

hence the accused is entitled to get acquittal from the case. 

28. I have considered the rival arguments advanced by both sides. 

 Now, looking back to the evidence on record, it clearly reveals 

that there is no eye witness who could see the accused mixing any 

drugs or alcoholic substance in the cooked dal of the victims. Of late, 

P.W-4 stated that she saw the accused when he was mixing cooked 

dal with a long spoon. But from her evidence, it is also clear that she 

had not seen the accused mixing any drugs or alcoholic substance in 

the  cooked  dal.  It  is  pertinent  to  mention  that  P.W-1 in  his  cross 

examination, admitted that  he does not know whether something 
like alcohol or other drugs was mixed in their food on the night of 
occurrence. P.W-2 also admitted that she suspected that the accused 

might have mixed some alcoholic substance in their food. P.W-4 also 

admitted  that  the  accused  might  have  mixed  some  drugs  or  other 

alcoholic substance in the dal. P.W-5 and P.W-8 admitted that they do 

not know who was the culprit. From the evidence of P.W-7, it also 

reveals that the accused was suspected. The evidence of P.W-3 and 

P.W-6 have appeared hearsay evidence because P.W-3 stated that the 

victims told him that the accused mixed some substance in their meal 

but none of the victim stated that he or she told P.W-3 about the said 

occurrence.  Likewise,  P.W-6 stated that  the informant (P.W-1) told 

him that the accused on the night of occurrence had mixed some sort 

of  intoxicated substance in their  dinner;  but  P.W-1 nowhere in  his 



evidence  has  stated  that  he  told  P.W-6  about  the  said  occurrence. 

Hence, the evidence of P.W-3 & P.W-6 is not believable as the same is 

hearsay evidence. 

29. The I.O. in his evidence stated that on being led by the accused, 

he seized a pair of broken golden colour bangle, one golden colour 

chain, a pair of silver colour small bangle from the house premises of 

one Hasem Ali of Kharmuja village. In this regard, I would say that 

said  Hasem Ali  has  not  been examined in the  case  to  believe the 

version of  I.O.  (P.W-10).  Further,  the seized article  have not  been 

produced and exhibited in the Court nor the same are identified by the 

witnesses  to  be  stolen  article.  Moreover,  no  statement  of  accused 

regarding leading to discovery has been produced or exhibited in the 

case  to  believe  the  evidence  of  I.O.  Now,  it  is  worth  relevant  to 

mention here  that  in  the  case  reported in  AIR 1993 SC 1469 the 
Hon’ble Supreme Court held that – “Recovery unaccompanied 
with disclosure statement is of no consequence.” Now, I would say 

that from the available evidence on record, it is crystal clear that there 

is  nothing  on  record  to  indicate  that  any  discovery  was  made  in 

consequence of the information given by the accused. 

30. Now, assuming that the accused gave oral information to the 

police, then it is the requirement of law that the exact information of 

the accused must be deposed to. But in the instant case, the I.O. in his 

evidence has not stated the exact words spelled out from the mouth of 

the accused before him, like- “I have concealed”,  “I have hidden”, “I 

have kept the articles at my house or at the house of Mr. X”, etc. etc. 

In other words, the exact words of confession coming out from the 



mouth of the accused has not been brought on record which is 
mandatory in the eye of law. So, I have no hesitation to hold that the 

prosecution has miserably failed to establish the true and voluntary 

confession made by the accused. So, in such a scenario, it cannot be 

said that the accused made any information before the police/I.O. So, 

here  also  the  case  of  prosecution  has  failed  and  the  provision of 
Section 27 of the Evidence Act is found not attracted in the case.

31.  On careful scrutiny of the evidence on record, it reveals that the 

accused is suspected in the case.  It is settled law that the suspect 
may so high cannot find place to convict the accused. 

32. So far circumstantial evidence is concerned; I would say that 

the  doctor  in  her  cross  examination  admitted  that  vomiting  may 
occur due to formation of gas in the stomach. It is also clear from 

the  evidence  of  doctor  that  no  blood  or  urine  or  substance  of 
vomiting examination of victims were done to see as to whether 
the  victims  were  affected  by  any  poison  or drugs  or alcoholic 
substance  which  is  highly  essential  to  create  the  chain  of 
circumstantial evidence. 

33. In view of what has been discussed herein above coupled with 

my reasons, I am constrained to hold that the evidence of prosecution 

does not  inspire  confidence  and the prosecution has  failed  to  lead 

cogent and convincing evidence on record to fasten the guilt of the 

accused and has failed to bring home the charges u/s 328/380 of IPC 

against the accused person. The case of the prosecution is therefore 

held to have failed. Accused person is not found guilty of the offences 



as charged u/s 328/380 of IPC and as such acquitted of the same on 

benefit of doubt and set at his liberty forthwith.       

 34. The seized article be given to its owner.

35. The accused person is directed to furnish fresh bail bond u/s 

437-A of Cr. P.C. and till then he is allowed to remain on his previous 

bail.

36. The case stands disposed of on contest.

Given under my  hand and the seal of this Court on this  30th 

day of July, 2019.      

Dictated and corrected by me

(A. K. Basfor, A.J.S.)  

Asstt. Sessions Judge,                Asstt. Sessions Judge, Goalpara 
Goalpara.

Appendix…….

                                                   .              

                  A P P E N D I X.                (Sessions Case No. 175/2017).

Prosecution witness : 

P.W.1 ….. ….. …… ……    Sofior Rahman (informant),

P.W.2 ….. ….. …… ……   Rabia Khatun,  



P.W.3 ….. ….. …… ……   Baharul Islam,

P.W.4 ….. ….. …… ……   Sofina Khatun,

P.W.5 ….. ….. …… ……   Gias Uddin,

P.W.6 ….. ….. …… ……   Rofiqul Islam,

P.W.7 ….. ….. …… ……   Nur Alom,

P.W.8 ….. ….. …… ……   Mustafizur Rahman,

P.W.9 ….. ….. …… ……   Dr. Seema Hazarika (M.O.) and

P.W.10 ….. ….. …… ……   Binod Chandra Das (I.O.)

Defence witness :    …….. Nil.

Prosecution Document :

 Ext.-1 ….. …… ……. … …  F.I.R.

Ext.-2 ….. …… ……. … … Medical Examination Report.

Ext.-3 ….. …… ……. … …  Seizure List. 

Ext.-4 ….. …… ……. … …  Charge Sheet. 

Defence Document :      ……. Nil.

Court’s witness : … … …. ..  Nil.

Court’s Document : … …. ... Nil.

    

(A. K. Basfor, A.J.S.) 
Asstt. Sessions Judge, Goalpara.


