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District: Goalpara.

IN THE COURT OF CIVIL JUDGE AT GOALPARA.

Present:- Sri A.K. BASFOR, A.J.S.
Saturday the 20  th   Day of July, 2019.  

Title Appeal No. 10 of 2016.

                                     Ruhal Amin ………    Appellant/plaintiff.                               -Versus-                                     Dulal Miah.  …….. ..   Respondent/defendant.
This appeal coming on for final hearing on 21.06.2019 in the presence of –Advocate for Appellant ……… ..  Mr. S. Ali. Advocate  for Respondents. ….. None.and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. Challenge  in  this  appeal  is  to  the  judgment  and  decree dated 08/02/2016 passed by learned Munsiff No.1, Goalpara in Title Suit No. 47/2009 whereby the suit of the plaintiff has been dismissed.
The case of the plaintiff:- 2. The  plaintiff  instituted  the  suit  for  specific  performance  of contract. 
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3. Plaintiff ’s case, in brief, is that the defendant, who owned and possessed the suit  land measuring 13 (Thirteen)  Bighas covered by Dag No.3/2 and Patta No.72/03 of  village Toplakhuwa, Matia Circle, Goalpara (Assam), which is fully described in the plaint, proposed to sell the suit land to plaintiff for consideration of Rs.1,30,000/ (rupees One Lakh Thirty Thousand) only and the plaintiff accepted the offer and agreed to purchase the suit land. Accordingly, on 14-11-2006 the defendant executed an agreement for sale of the suit land in favour of the plaintiff and received earnest money of Rs.60,000/ (rupees Sixty thousand) only from the plaintiff on condition that plaintiff would pay the remaining Rs.70,000/ on the first day of ‘Puh’. It is also stated that after  receiving  the  earnest  money,  the  defendant  handed  over  the possession of the suit land to the plaintiff and since then the plaintiff has been occupying and enjoying the suit land. However, the plaintiff on  the  said  agreed  day  went  to  defendant  and  offered  him  the remaining amount; but the defendant expressed that he would receive the amount only  on execution of  the sale  deed.  And since then,  the plaintiff on several occasions approached the defendant and asked him to executed the sale deed ; but defendant has delayed the matter for the reason best known to him. The plaintiff before few days of filing of the suit got to know that the defendant is trying to sell the suit land to some other person on higher rate. So, the defendant on 11/05/2009 went to defendant and requested him to execute the sale deed and to receive  the  remaining  consideration  amount;  but  the  defendant refused to execute the deed of sale. The plaintiff states that he is ready and willing to perform his part of contract but the defendant is refusing to perform his part of contract. Hence, the suit praying for   decree of specific performance of  contract direct the defendant to execute the 
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sale  deed with  respect  to  the  suit  land in favour  of  the  plaintiff  by receiving  the  balance  amount  of  the  total  consideration  and  for permanent  injunction  restraining  the  defendant  from  alienating  the suit land to any one else.  
The case of defendant :-  4. The defendant contested the suit of the plaintiff by filing his W.S. The defendant resisted the suit of the plaintiff on the ground that there is no cause of action for the suit,  the suit is not maintainable in its present form and manner, the suit is bad for non joinder of necessary parties  and  the  suit  is  barred  by  limitation  under  the  specific performance of contract  as per the agreement for sale. 5. According to the defendant, he is owner and possessor of land measuring 12 Bigha 04 Katha 14 Lecha covered by Dag No. 02, Patta No.  70(old),  23/72(new)  under  Matia  Circle,  Goalpara.  He  denied owning 13 Bighas land under the Dag and Patta as described in the plaint. The defendant admitted the execution of agreement for sale on 14/11/2006 with respect to 12 Bigha 04 Katha 14 Lecha in favour of the plaintiff and also admitted receiving Rs. 60,000/- from the plaintiff with condition to pay Rs. 70,000/- to the defendant on the first day of month  of  ‘Puh’  i.e.,  17th of  December,  2006  being  the  balance consideration amount. The defendant contended that the plaintiff was unable to pay the balance amount on 17th December, 2006 when the defendant requested him to pay the balance amount. He further stated that he returned the earnest money of Rs. 60,000/- on 26/12/2006 to the plaintiff in presence of Sri Jadav Das and Sayed Ali. And having paid the amount, the defendant did not insist on taking back the agreement 
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for  sale  from  the  plaintiff  on  good  faith.  The  defendant  denied plaintiff ’s possession over the land at any point of time and claims that he  is  still  in  possession  of  the  land.  The  defendant  denied  the allegations of the plaintiff and prayed for dismissal of the suit with cost and compensation. 
6.   However,  from  having  perused  the  impugned  judgment  dated 08/02/2016,  it  reveals  that  the  learned Munsiff  No.1,  Goalpara  has framed the following issues which were discussed and decided in the Judgment and which are as follows:- (1) Whether there is a cause of action for the suit ?           (2) Whether the suit is maintainable in the present form and manner?            (3) Whether suit is barred by Law of Limitation ?           (4)  Whether  the  agreement  for  sale  the  plaintiff  and the defendant  on  14/11/2006  was  cancelled  due  to  the  plaintiff  being unable to pay the remaining part of money agreed to pay both parties ?           (5) Whether the defendant had returned Rs. 60,000/- to the  plaintiff  on  17/12/2006 which was  the  advance amount  for  sale  of land ?   (6)   Whether  the  plaintiff  is  in  possession  of  the  entire  land described in the schedule of the plaint ?  (7)  Whether  the  defendant  had refused to  accept  the  balance amount of  Rs.  70,000/- from plaintiff  for  sale  of  his  land when the plaintiff offered the amount as agreed ? (8)  Whether  the defendant had willfully neglected to execute the sale deed in favour of the plaintiff in spite of existence of agreement for sale ?
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 (9)  Whether the plaintiff is entitled to the relief prayed for ? (10) What relief the plaintiff entitled to ? 
 Decision of the Learned Trial Court:  7.  Having considered the pleadings and evidence on record,  the learned Trial Court has finally dismissed the suit on contest with cost.
 Grounds in Memo of Appeal:8.  From the perusal of the Memo of Appeal, it appears to me that the impugned judgment and decree of the learned Trial Court has been assailed  on  as  many  as  7  grounds.  However,  having  carefully  gone through the Memo of Appeal and having considered all the aspects of law and facts  involved herein,  the  following point  is  formulated for determination in this appeal. 
 9. Point for determination:

  * Whether the judgment and decree passed by the learned Trial Court is in accordance with law and sustaining in law or needs any interference in this appeal ?
 

Decision and reasons for the decision:10. I have heard the argument advanced by the learned counsel for the appellant. Respondent side has not appeared at the time of hearing and hence no argument was advanced for which the appeal proceeded ex parte against the respondent vide order dated 20/11/2018 passed in the matter. However, I have duly considered the evidence, record and the  law  points  in  both.  The  original  case  record  has  also  been 
      



6

meticulously  gone  into  including  the  impugned  judgment  of  the learned Trial Court. Having done so, I believe that the judgment of the learned Trial Court, as a whole, has to be scrutinized and scanned and as such I prefer to take up an issue-wise discussions of the findings of the learned Trial Court.
Issue No.1:  

                   (Whether there is a cause of action for the suit ?) 11. It is important to bear in mind that though there is no statutory definition of “cause of action” but it is now settled in law that cause of action  means  and  denotes  all  material  facts  on  which  a  right  is founded. In other words, cause of action is nothing but a bundle of facts which a party to a suit claiming a relief under the law, is required to prove in order to have the suit decreed in his favour. Thus, cause of action means necessarily  the facts  which the plaintiff  is  required to prove  in  order  to  get  a  decree.  In  the  present  suit,  the  plaintiff contended that the defendant having received the earnest money for sale of the suit land and having executed the agreement for sale, has refused to receive the balance consideration amount and also refused to execute the deed of sale in favour of the plaintiff in spite of request and demand of  the plaintiff.   On the other  hand,  the defendant has denied the contention and allegation of the plaintiff and pleaded that the plaintiff himself has failed to perform his part of contract.  
12.  From the rival pleadings of both the parties, it clearly appears to me that there is cause of action for the suit.  The learned Trial Court 

therefore, rightly held that there is cause of action for the suit and 
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as such, the finding to the extent of existence of cause of action for 

the suit is affirmed and upheld by me.

Issue No.2:

(Whether the suit is maintainable in the present form and 

manner?) 13. So far maintainability of the suit is concerned, it is important to point out here is that the issue of maintainability is a issue of wider dimension. Therefore, it is very difficult to say in one breath, that a suit is not maintainable in law and facts. It is for this reason that the Order 

VIII Rule 2 of the Code of Civil Procedure has cast a special duty on the defendant to raise by his pleading all material facts which would go to show that the suit is not maintainable. Therefore, a bald plea of non-maintainability of a suit without adequate details in the pleading, is not sustainable in law. In the present suit,  it appears that the defendant pleaded that the suit is not maintainable  but has not elaborated a 

details as to why and how the suit is not maintainable. Every suit is maintainable  in  law  unless  specifically  or  by  necessary  implication, barred under any provision of law. It is pertinent to mention that this is a suit for specific performance of contract directing the defendant to execute registered sale deed with respect to the suit land in favour of the plaintiff and also prayed for permanent injunction.  Record reveals that  the  cause  of  action  arose  on  14/11/2006  when  the  deed  of agreement/ earnest money was executed and on 11/05/2009 when the defendant refused to execute the deed of sale.  The suit land falls in Goalpara district and the suit is filed within pecuniary jurisdiction of learned Munsiff No.1, Goalpara. Therefore, it clearly appears to me that the suit is maintainable in the eye of law.
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14. For the aforesaid reasons, I am of the firm view that the suit 

of the plaintiff is well maintainable in law and in its present form. 

The finding of the learned trial Court in Issue No.2 is accordingly 

affirmed and upheld by me.

Issue No.3:

(Whether the suit is barred by Law of  Limitation ?)

15. The learned Munsiff No.1, Goalpara held that the suit is found to be within the period of limitation.16.  From having  perused  the  pleadings  of  both  the  parties,  it  is found admitted position of both the parties that the plaintiff instituted the suit  seeking decree for specific  performance of  contract  and for permanent injunction. P.W-1 in his evidence stated that the defendant received a sum of Rs. 60,000/- (Rupees sixty thousand) only as earnest money, out of total consideration amount of Rs. 1,30,000/-, from him on 14/11/2006 for sale of the suit land in favour of him (P.W-1) and executed a deed of earnest money on the same day provided he (P.W-1) should pay the remaining sum of Rs. 70,000/- in the month of ‘Puh’ in the year 2006. Accordingly, as per agreement he went to the house of the defendant in the month of ‘Puh’ and requested him to receive the remaining Rs. 70,000/- from him but the defendant told him that he would receive the same amount on the day of execution of the deed of sale in his favour in respect of the suit land. Accordingly, from time to time  and  also  on  11/05/2009  he  approached  the  defendant  and requested him to execute the sale deed in his father by receiving the remaining  consideration  money.  But  on  11/05/2009  the  defendant 
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refused to execute the sale deed. P.W-5 Rohiz Uddin in his evidence has supported  the  version  of  P.W-1  and  stated  that  he  was  present  on 14/11/2006 when the deed of earnest money was executed. Ext.-1 is the deed of earnest money and Ext.1(2) is his signature. 
17. Now, having perused the pleadings and evidence of P.Ws, and on perusal of Ext.-1, it reveals that there is no date mentioned in Ext.-1 as to when the sale deed will be executed. In other words, there is no date fixed in Ext.-1 regarding part performance of the defendant to  execute the registered sale deed in favour of plaintiff. Now, I would say that as per Article 54 of the Limitation Act, 1963, the period of limitation is 3  years  which  is  to  be  completed  from  the  date  fixed  for  the performance or, if no such date is fixed, when the plaintiff has noticed that performance is refused. From the above evidence, it appears to me that on 11/05/2009 the defendant refused to execute the sale deed. The plaintiff instituted the suit on 15/05/2009. Now, so far the suit for permanent injunction is concerned, the limitation period is 3 (three) years as per  Article 113 of the Limitation Act 1963 which is to be computed when the right to sue accrues. In the present suit, the right to sue accrues on 11/05/2009 when the defendant refused to execute the registered sale deed. 18. From the aforesaid discussion and reasons, I am of the firm 

view  that  the  suit  has  been  instituted  well  within  limitation 

period. So,  the finding of the learned trial Court in Issue No. 3 is 

accordingly affirmed and upheld by me.
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Issue No. 4

(Whether the agreement for sale between the plaintiff and the 

defendant on 14/11/2006 was cancelled due to the plaintiff being 

unable to pay the remaining part of money agreed to pay both the 

parties ?)

-And-

Issue No.7

(Whether the defendant had refused to accept the balance amount 

of Rs. 70,000/- from plaintiff for sale of his land when the plaintiff 

offered the amount as agreed ?)

19. The learned Munsiff No.1 has discussed Issue Nos.4 & 7 together and decided the Issue No.4 in affirmative and Issue No.7 in negative. 20. Now, I would say that the Issue Nos.4 and 7 are co-related and hence for the sake of convenience both the Issues are taken up together for discussion and decision.21. From having perused the pleadings of both the parties, it is found admitted  fact  that  there  is  an  agreement  for  sale  of  land  of  the defendant and the consideration amount was fixed at Rs. 1,30,000/-. It is also admitted fact of  both the parties that the defendant received Rs. 60,000/- as earnest money from the plaintiff. But the point of dispute is that the plaintiff is claiming that the land proposed and agreed to be sold is 13 Bigha of land covered by Dag No. 03/2 and Patta No. 72. D.W-1, Dulal Miah, who is defendant of the case, in his pleading as well as in his evidence denied the suit land to be 13 Bigha and stated that it was 14 Bigha 04 Katha 14 Lecha under same Dag and Patta and he also deposed  that  the  plaintiff  misguided  the  scribe  of  Ext.-1  while 
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providing him the particulars of the suit land and that he (D.W-1) had signed in Ext.-1 on good faith.  Plaintiff  has failed to cross examined D.W-1 and thus the evidence of D.W-1 has remained unshaken in his cross examination. 22. P.W-1 in his examination-in-chief has reiterated the averments of his plaint. P.W-2 to P.W-6 has supported the version of P.W-1.  23. P.W-1  in  his  cross  examination  admitted  that  he  has  not submitted the copy of  Chitha pertaining to the suit  land.  He clearly admitted that he has not paid remaining amount of ‘Bainanama’.  24. P.W-2, Niren Sarkar,  in his cross examination deposed that he heard from the son of plaintiff that plaintiff had purchased the suit land from Dulal. He admitted that he had not seen the sale deed through which the plaintiff purchased the suit land. From the cross examination of P.W-2, it appears to me that P.W-2 has no correct knowledge about the  transaction  between  the  plaintiff  and  the  defendant  and  his evidence has appeared hearsay and hence not believable because the son of plaintiff has not been examined in the case who could say that he  told  P.W-2 that  the  plaintiff  purchased  the  suit  land.  Hence,  the evidence of P.W-2 carries no weight in the case. 25. P.W-3, Khalilur Rahman who is younger brother of plaintiff, in his cross examination admitted that he has not read his affidavit (i.e., evidence-in-chief on affidavit) submitted by him. He also admitted that he is not attesting witness of the ‘Baina Patra’ . So, from the evidence of P.W-3, it appears to me that P.W-3 does not know the contents of his evidence-in-chief on affidavit as he has not read his said affidavit.
26. P.W-4, Md. Abul Hashem, who is son-in-law of the plaintiff, in his cross examination admitted that he has not read his affidavit (i.e., 
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evidence-in-chief on affidavit) submitted by him. He also admitted that he is not attesting witness of the ‘Baina Patra’ . He stated that he does not know that the plaintiff received back money from the defendant. From the evidence of  P.W-4 it  appears to  me that  he submitted his evidence-in-chief on affidavit without knowing the contents of his said affidavit. So, evidence of P.W-4 carries no weight in the case. 27. P.W-5, Rohiz Uddin Sheikh, who is attesting witness of Ext.-1, in his  cross  examination  clearly  admitted  that  he  does  not  know  the contents  of  his  examination-in-chief  on  affidavit.  It  means  P.W-5 without knowing the entire transaction and the contents of his affidavit has signed it.  So, here also the evidence of P.W-5 that the defendant caused delay and refused to execute the sale deed in favour of plaintiff in  respect  of  the  suit  land,  as  stated  in  his  examination-in-chief,  is found not believable.  28.  P.W-6, Sattar Ali, in his cross examination clearly admitted that he does not know the contents of his examination-in-chief on affidavit. He further clearly admitted that he does not know why the suit has been instituted.  It means P.W-6 has no knowledge about the fact of the case.  Now, let us go to see the evidence of defendant side.29. D.W-1,  Dulal  Miah,  who  is  defendant  of  the  case  in  his examination-in-chief  has  reiterated  the  averments  of  his  pleading (W.S). He deposed inter alia that the plaintiff paid Rs. 60,000/- to him on 14/11/2006 with a condition to pay Rs. 70,000/- in the first day of ‘Puh Mah’ of 1413 i.e., 17th day of December, 2006 as balance money of the agreement for sale of his land measuring 12 Bigha 04 Katha 14 Lecha and he signed on the agreement on good faith. He also deposed that when the plaintiff was unable to pay the rest amount as stated on 
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the fixed date i.e.,  17th December,  2006 as he could not arrange the balance  money,  he  (D.W-1) returned Rs.  60,000/-  to  the  plaintiff  in presence of Sri Jadav Das, S/o. Late Golok Das of village Topla Khowa and Sri Sayed Ali, S/o. Late Sorifuddin Dewan of village Sutarpara on 29/12/2006.  He  also  deposed  that  he  did  not  take  back  the  said agreement and did not insist for any receipt for the money which he returned to the plaintiff on good faith.30. D.W-2, Jadav Halder ,  S/o.  Late Golok Halder of  village Topla Khowa, in his evidence deposed inter alia that the plaintiff was unable to pay the balance amount of Rs. 70,000/- on the fixed date i.e., on 17th day  of  December,  2006  as  he  could  not  manage  the  money.  The defendant  requested  to  pay  the  balance  money  to  effect  the registration of the land. And at last, the defendant returned the paid money Rs. 60,000/- to the plaintiff in his presence and in presence of Sayed Ali, S/o. Sarif Uddin Dewan on 29/12/2006.31. It is now pertinent to mentioned that since plaintiff has failed to cross  examined the D.Ws.  so,  the  evidence of  D.W-1 and D.W-2 has remained  unshaken.  It  is  clear  from  the  evidence  of  D.Ws  that  the plaintiff  was unable to  pay the balance consideration amount of  Rs. 70,000/- to the defendant in spite of request of defendant to pay the balance amount, and lastly the defendant returned the earnest money of Rs. 60,000/- to the plaintiff in presence of witnesses including D.W-2 who has corroborated the evidence of D.W-1. 
 32. From  having  perused  the  evidence  of  both  sides,  it  clearly appears to me that the plaintiff has failed to prove that he offered the defendant the balance consideration amount of Rs. 70,000/- rather it is evident in the evidence of D.Ws that the plaintiff was unable to pay the 
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remaining  balance  consideration  money  of  Rs.  70,000/-  to  the defendant in spite of request of the defendant to pay the remaining consideration  money  for  which  the  defendant  on  29/12/2006 returned the earnest money of Rs. 60,000/- to the plaintiff in presence of D.W-2, and accordingly the agreement for sale between the plaintiff and the defendant was cancelled by both the parties. I am therefore, constrained to hold that the preponderance of probability does not lie in favour of the plaintiff rather it lies in favour of the defendant. 33. I therefore, hold that the learned Munsiff No.1, Goalpara has 

rightly decided the Issue No. 4 in affirmative & in Issue No. 7 in 

negative.   Hence,  the  decision  of  the  learned  Munsiff  No.1, 

Goalpara in Issues Nos. 4 & 7 are accordingly affirmed and upheld 

by me.

Issue No.5

(Whether the defendant had returned Rs.60,000/ to the plaintiff 

on 17-12-2006 which was the advance amount for sale of land ?)34.   It is admitted fact of both the parties that the date 17/12/2006 was  fixed by both the  parties  for  paying the  balance amount of  Rs. 70,000/-.   From the discussions and decision of  the forgoing Issues Nos. 4 & 7, it clearly appears to me that the defendant had returned Rs. 60,000/-  to  the  plaintiff  on  29/12/2006,  which  was  the  advance amount  for  sale  of  land,  as  the  plaintiff  failed  to  pay  the  balance amount of Rs. 70,000/- to the defendant. 35. I therefore, hold that the learned Munsiff No.1, Goalpara has 

rightly decided the Issue No. 5 in affirmative. Hence, the decision 

of the learned Munsiff No.1, Goalpara in Issue No. 5 is accordingly 

affirmed and upheld by me.
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Issue No. 8

(Whether the defendant had willfully neglected to execute the sale 

deed in favour of plaintiff in spite of existence of agreement for 

sale ? )

36. From the discussions and decisions arrived in the forgoing Issues Nos.  4,  5  and  7,  it  clearly  appears  to  me  that  the  defendant  never neglected  to  execute  the  sale  deed  in  favour  of  plaintiff.  Further,  it reveals from the evidence of both the parties that it is the plaintiff who failed to pay the balance consideration money to the defendant on the fixed date i.e., on 17/12/2006. So, in such a situation, it cannot be said that the defendant had willfully neglected to execute the sale deed in favour of plaintiff in spite of existence of agreement. 37. I therefore, hold that the learned Munsiff No.1, Goalpara has 

rightly decided the Issue No. 8 in negative. Hence, the decision of 

the learned Munsiff No.1, Goalpara in Issue No. 8 is accordingly 

affirmed and upheld by me. 

Issue No.6

(Whether the plaintiff is in possession of the entire land described 

in the schedule of the plaint ?)

38. P.W-1, in his evidence deposed that on the day of execution of the deed of earnest money i.e., on 14/11/2006 the defendant handed over the suit land to him and since then he has been possessing the suit land. But on scrutiny of the evidence of his witnesses, it appears to me that none of his witnesses stated that he himself saw the plaintiff to have possessed the suit land or enjoying the suit land. Be it mentioned that his witnesses does not know the contents of their examination-in-chief. It is further worth relevant to mention here that the plaintiff has 
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failed to submit documentary evidence to prove his possession over the suit land. It is also to be mentioned that the defendant has denied the possession of the plaintiff over the suit land. Since, the plaintiff has failed to prove his contention regarding possession, hence, I have no hesitation to hold that the plaintiff is not possessing or enjoying the suit land.39. I therefore, hold that the learned Munsiff No.1, Goalpara has 

rightly decided the Issue No. 6 in negative. Hence, the decision of 

the learned Munsiff No.1, Goalpara in Issue No. 6 is accordingly 

affirmed and upheld by me.  

Issue No. 9

(Whether the plaintiff is entitled to reliefs prayed for ?)

-And –

Issue No. 10

(What relief the plaintiff is entitled to ?)

40. In  view  of  the  discussions  and  decisions  arrived  at  in  the forgoing  Issues Nos. 4, 5, 6, 7, & 8, it clearly appears to me that the plaintiff is not entitled to any relief or other relief. 41. I therefore, hold that the learned Munsiff No.1, Goalpara has 

rightly  decided  the  Issues  Nos.  9  &  10  against  the  plaintiff. 

Hence, the decision of the learned Munsiff No.1, Goalpara in Issues 

Nos. 9 & 10 are accordingly affirmed and upheld by me.  

O R D E R
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42. For what has been discussed and pointed out herein above,  the 

appeal is found to be devoid of any merit and hence, dismissed on 

contest  with  cost  upholding  the  judgment  and  decree  of  the 

learned Trial Court. Prepare a decree accordingly.43. Send  down  the  case  record  of  T.S.  No.  47/2009  to  learned Munsiff  No.  1,  Goalpara,  Assam  with  a  copy  of  this  judgment  and decree. Given under my hand and seal of this court on the  20th day of 

July, 2019.  
 Dictated & corrected by me:                            
                                                                                  (A.K. Basfor.,A.J.S.)

                                                                   Civil Judge, Goalpara.                      Civil Judge, Goalpara.  
 
  
  

      


