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J U D G M E N T

1. Sri  Siddhartha  Sankar  Dutta,  Deputy  Superintendent  of  Excise,  Goalpara

initiated the instant case by producing accused Sri Anupam Nath under arrest

before  the  Learned  CJM,  Goalpara  on  06-06-2018  alongwith  Accused

Forwarding  Report,  Seizure-list,  seized articles  etc.  alleging  an offence u/s

53(1)(a) Assam Excise (Amendment) Act, 2018.  The accused was remanded

to jail hajot and later he was allowed to go on Court bail. 

2. The prosecution case in a nutshell  is  that, on 06-06-2018 (Wednesday) at

about 05-20 AM the informant accompanied by his  staffs  raided accused's

house, hotel and adjacent premises in presence of witnesses. During raid they

have found one paper carton containing 3 (three) bottles of Blender's Pride

whisky  (weighting  180  ml  each),  1  (one)  bottle  of  Blender's  Pride  whisky
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(weighing 375 ml), 5 (five) bottles of Signature Premium whisky (weighing

375 ml each) and 2 (two) bottles of Imperial Blue whisky (weighing 375 ml

each) from the almirah in the living-room of the accused. The articles were

seized and sealed on the spot in presence of witnesses. The total quantity of

liquor seized was 03.54 liters. Statements of a witness and the accused were

recorded. Sample of the seized bottles were sent to the Chemical Examiner

(Excise), Government of Assam for chemical examination and the report was

collected. On completion of investigation the informant submitted an Offence

Report  against  the  accused  u/s  53(1)(a)  Assam Excise  (Amendment)  Act,

2018. 

3. During  trial  the  accused  appeared  and  he  was  allowed  to  remain  on  his

previous Court bail.  Relevant documents of the case were furnished to him.

Upon perusal of materials on record and after hearing both sides my Learned

Predecessor-in-Office  had  read  over  and  explained  the  particulars  of  the

offence under section 53(1)(a) Assam Excise (Amendment) Act, 2018 to the

accused, to which he has pleaded not guilty and claimed to be tried. 

4. The prosecution in support of its case examined three witnesses. The accused

was examined under section 313 CrPC. The defence case was total denial. The

defence side has not adduced any witness in support of their defence.

5. I have heard the argument advanced by the Learned Counsels for both sides.

6. Upon hearing and on perusal of the record I have framed the following point

for determination:

(i)  Whether the accused person on 06-06-2018 (Wednesday) at about 05-20

AM in his house situated at village: Bhudhipara, P.S. Agia, Dist- Goalpara

illegally possessed 3 (three) bottles of Blender's Pride whisky (weighting

180 ml each), 1 (one) bottle of Blender's Pride whisky (weighing 375 ml),

5 (five) bottles of Signature Premium whisky (weighing 375 ml each) and

2 (two) bottles of Imperial Blue whisky (weighing 375 ml each)?

DISCUSSION, DECISIONS AND REASONS FOR THE DECISIONS:

7. I have gone carefully through the entire evidence and the materials placed

before me.  The informant Siddhartha Sankar Dutta, Deputy Superintendent of
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Excise, Goalpara has examined himself as Pw-1 and stated on oath that, on

06-06-2018 they have conducted an Excise raid in accused's house and its

adjacent hotel 'Atithi' by N.H-37, Budhipara.  He has also stated that, during

raid they have found a paper carton containing Blenders' Pride whiskey 180ml

1 bottle and 375ml 2 bottles, Signature and Imperial Blue's bottles from an

Almirah in accused's living-room. He has further stated that, he has seized

those  articles  in  presence  of  accused's  cousin  Dhiraj  Nath,  arrested  the

accused  and  produced  him before  the  Court.  He  has  stated  that,  he  has

prepared seizure-list [Ex-2, Ex-2(1) is his signature], collected Sample of the

seized  bottles  with  permission  from  Court,  sent  the  sample  for  Chemical

examination to the Laboratory at  Bamunimaidan, collected the reports and

submitted the Offence Report [Ex-1,whereon Ex-1(1)is his signature] against

the accused. He has produced remaining seizes articles before the Court and

exhibited the same as M.Ex-A. During cross examination he  has stated that,

they conducted the raid  on  the  basis  of  an information  received from an

unauthorized  source.  He  has  admitted  that  he  has  conducted  the  raid,

arrested and accused, produced him before the Court, seized the articles and

investigated the case. He has denied the suggestion that, the seized articles

does not belong to the accused, the accused does not deal in IMFL and they

have not recovered any IMFL from him.

8. Assistant  Inspector  of  Excise,  Goalpara,  Sri  Anup  Kr.  Sarma  (Pw-3) has

stated on oath that, on 06-06-2018 he had accompanied the informant in a

search operation on the basis of a secret information. They have searched

accused Anupam Nath's house and seized 11 bottles of IMFL from the house.

He has also stated that, the accused has a Dhaba in front of his house and

possessed those IMFL with intention to sell those. During cross-examination,

he has stated that, they have examined Dhiraj Nath as the sole independent

witness  in  this  case  and  he  had  volunteered  to  say  that  as  it  was  early

morning there was no one else there. He has denied the suggestion that, they

have not tried to get independent witnesses and they have not seized any

IMFL from accused's house.

9. The said witness Sri Dhiraj Nath is also examined in this case as Pw-2 and he

has deposed that,  one morning about 6/7 months ago he came to know that

Excise officials took the accused to their office, he went to the office and there he
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was asked to sign some papers. He has stated that Ex-2 (II) is his signature in

seizure- list. He has also stated that Ex-3 (i.e., statement of witness) was blank

when he put his signature [Ex-3(1)] in the paper. He has stated that, he does not

know anything in this incident and also what was seized. The defence side has

declined to cross-examine him.

10. Now,  we  will  delve  deep  into  the  material  placed  before  the  Court.  The

prosecution case is that, the officials from Excise Department, Goalpara had

conducted a raid in accused Sri  Anupam Nath's  house, hotel and adjacent

premises on 06-06-2018 at 05-20 AM and seized 11 bottles whisky from his

house in presence of witness Sri Dhiraj Nath. The accused has admitted the

fact of raid in his house and hotel, though denied the allegation of possessing

the seized articles. During his evidence-on-oath Sri Dhiraj Nath (Pw-2) has

denied any knowledge in this incident and stated that he put his signature

[Ex-2(II)] on the seizure-list in the Excise Office as asked by the the Excise

officials.  Though,  he  has  not  mentioned  his  relation  with  the  accused,

undoubtedly they share a very good relation which is clear from his admission

that he went to the Excise Office immediately after knowing that the accused

was taken there. As such, it  is natural for him to depose in favour of the

accused  rather  than  telling  the  fact  before  the  Court.  During  cross-

examination of Sri Anup Kr. Sarma (Pw-3)  the defence side raised a point that

the informant had not tried to get any other witness in this case; which he has

denied and stated that as it was early morning there was no one else there

except Dhiraj Nath. Surprisingly, the defence side has not put this point to the

informant. Though defence side has vehemently denied recovery and seizure

of the bottles from accused's possession, his (i.e., accused's) clear signature is

there in seizure list (Ex-2) and the defence side has not denied the signature

or put forward any explanation on putting that signature by him. There is no

ground for two responsible Excise Officers to depose falsely implicating the

accused. The defence side has extensively cross-examined them, but failed to

shake their credibility. As such, we find no ground to disbelieve them.

11. Appreciating the entire material it clearly comes out that, the prosecution side

has succeed to prove that on the said date, time and place the eleven seized

bottles of whisky were in fact seized from the possession of the accused which

were illegally kept in his house. The defence side has failed to produce any
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licence,  pass  or  permit  showing  legality  of  the  possession.  The  Pw-3  has

alleged that accused kept the bottles to sell those, which got backing from the

admitted fact that the accused own a hotel in front of his house.

12. The  Learned  Defence  Counsel  has  further  argued  that,  the  informant  Sri

Siddhartha Sankar Dutta has himself arrested the accused, produced him to

the Court, seized the articles, investigated the case and submitted the Offence

Report and thereby the investigation is vitiated in view of the Hon'ble Supreme

Court's decision in Criminal Appeal No. 1880 of 2011, Judgment dated

16-08-2018 [Mohan Lal -Vs.- State of Punjab, AIR 2018 SC 3853]. I

have gone through the decision and some other decisions on this topic. From

perusal of the Hon'ble Supreme Court decisions it comes out that, this aspect

is already made crystal clear by the Hon'ble Supreme Court in various cases

including  the  very  recent  decision  in  Varinder  Kumar  -Vs.-  State  of

Himachal Pradesh (Criminal Appeal No. 2450-2451 of 2010) which is a

Three Judge Bench decision. In this case the Hon'ble Apex Court has clearly

held that : 

“The criminal justice delivery system, cannot be allowed

to veer exclusively to the benefit of the offender making

it uni-directional exercise. A proper administration of the

criminal  justice  delivery  system,  therefore  requires

balancing the rights of the accused and the prosecution,

so that the law laid down in Mohan Lal (supra) is not

allowed  to  become  a  spring  board  for  acquittal  in

prosecutions prior to the same, irrespective of all other

considerations.  We  therefore  hold  that  all  pending

criminal prosecutions, trials and appeals prior to  the law

laid  down in  Mohan Lal  (spra)  shall  continue  to  be

governed  by  the  individual  facts  of  the  case.”

[paragraph-18]. 

In view of the entire facts and circumstances of this case it appears

that, there is no defect in the investigation and submission of Offence Report

by a single officer in the present case. 
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13. Learned Defence Counsel has also argued that the Chemist is not examined

and the Chemical Examination Reports are not exhibited. From perusal of the

seizure-list  it  appears  that,  seized  articles  are  sealed  bottles  of  whisky

manufactured by well-known distilleries and as such there is no specific need

to call the chemist or exhibit the Chemical Examination Reports to come to a

conclusion that the seized articles were in fact bottled whisky. Moreover, in

view of section 293 CrPC these reports can be admitted in evidence without

examining the Chemical Examiner. The Learned Defence Counsel has further

argued that, in one of the Chemical Examination Reports it is mentioned that

the  Sample  bottle  was  not  sealed  properly  and  questioned  the  sampling

procedure. But, it has already came out that the seizure of the bottles from

the accused's possession is duly proved and during trial there was no prayer

from the defence side to call the Chemical Examiner. Hence, I find no merit in

this argument.

14. In view of the discussion made above, I am of the confident opinion that the

prosecution  has  successfully  established  the  guilt  of  the  accused  person

removing all shadow of doubt.

15. In  result,  the  accused  person  Sri  Anupam  Nath  is  held  guilty  of  offence

punishable under section 53 (1)(a) of Assam Excise (Amendment) Act, 2018

and accordingly he is convicted under the said section of law.

CONSIDERATION ON PROBATION:

16. The  well-being  of  a  Nation  depends  on  strict  compliance  with  its  laws.

Violation of a socio-economic statute like the Assam Excise Act impedes the

development  of  a  Nation.  Moreover,  entire  liquor  industry  including  its

possession is strictly regulated by license; possessing it without a pass/permit/

licence negatively impacts the entire society. Therefore, in view of the same ,

the  convict  is  not  considered  for  extending  the  benefit  of  Probation  of

Offenders Act or Section 360 CrPC.

SENTENCE HEARING:

17. The convict is heard on the point of sentence. He has prayed for leniency on

the ground that, his family depends on him and this is his first conviction. 
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ORDER ON SENTENCE:

18. Considering all, the convict is sentenced to undergo R.I. for One (1) year and

also to pay a fine of 10,000/-  (Rupees Ten Thousand Only)  ₹ i/d.,  S.I.  for

another one (1) month. The period of detention already undergone be set off. 

19. The seized articles be destroy as per law in due course.

20. Furnish free copy of the judgment to the convict immediately.

21. Given under my hand and seal of this Court on this 16th day of October, 2019.

S. CHANDA

ADDL.C.J.M. GOALPARA.

APPENDIX:

PROSECUTION EXHIBITS:

1. OFFENCE REPORT
2. SEIZURE LIST
3. STATEMENT OF WITNESS.

MATERIAL EXHIBIT : PROSECUTION
1. SEIZED ARTICLES.

DEFENCE EXHIBIT:

       NONE

PROSECUTION WITNESSES:

1. SRI SIDHARTHA SANKAR DUTTA

2. SRI DHIRAJ NATH.

3. SRI ANUP KR. SARMA.

DEFENCE WITNESS:

      NONE

DICTATED AND CORRECTED BY ME,

S. CHANDA, ADDL. C.J.M. GOALPARA.

TRANSCRIBED BY, SMTI . J. CHAKI (STENOGRAPHER).


