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DISTRICT : GOALPARA 

In the Court of the Sub-Divisional Judicial Magistrate (S),

Goalpara

CR 517/2012

Under Section 420 of IPC

Md. Abdul Barek 

....... Complainant 

–Vs– 

Musstt. Anisa Khatun

........ Accused 

PRESENT : Achyutananda Saikia, AJS 

APPEARANCE:

For the Complainant: Mr. Sona Uddin Ahmed, Ld. Advocate 

For the Accused: Mr. Monowar Hussain, Ld. Advocate 

Date of Charge: 26.06.14

Date of Evidence: 30.12.13,  01.02.14,  13.10.14,  18.05.15,  14.10.15

and 29.10.18

Date of Argument: 11.03.19 and 25.03.19 

Date of Judgment: 06.04.19 

JUDGMENT

1. The brief facts of the prosecution case are that the complainant

is the brother-in-law/’Devar’ of the accused who is his ‘Bhabi’.

The complainant executed gift deed No. 2050/1883 in favour of

the accused and accused executed gift deed No. 2051/1884 in

favour of the complainant to exchange their land on the same

day on 13.11.09 and the deeds were executed at the Goalpara

Registry Ofce. Complainant delivered the gifted land mentioned

in the schedule of the gift  deed to the accused,  however the

accused  asked  the  complainant  to  wait  for  some  months  for
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some problem in the scheduled land of the gift deed executed by

her in favour of the complainant, and though the complainant

waited for long but the land was not delivered to his possession

by the accused. On 11.01.11 complainant approached one Clerk

of Balijana Circle with the gift deed executed by the accused in

his favour to record the scheduled land in his name and he came

to know that there was no such land recorded in the name of the

accused  as  mentioned  in  the  gift  deed  executed  by  her.  On

12.01.11 complainant approached the accused and informed the

matter that he found no such land in her name mentioned in the

gift deed at Balijana Circle Ofce which she avoided. A village

meeting  was  also  convened  in  that  regard  but  the  accused

denied of executing any such gift deed and she and her father

Anar  Ali  and  another  Sofor  Rahman  tried  to  assault  the

complainant and threatened him not to raise any question again

regarding the gift deed or they would kill him. Hence the case.

 

2. Complainant lodged a complaint in that regard before Ld. CJM,

Goalpara on 19.01.11 and the complaint was forwarded to the

O.C. of Baguan P.S. for registering a case and for investigation

under Section 156(3) of Cr.P.C. Accordingly Baguan P.S. Case No.

45/11 was registered under Section 420/406/34 of IPC and the

case was investigated into and the I.O. submitted fnal  report

stating that there is land dispute between the complainant and

the accused as they are from same family and that the case

arose  out  of  misunderstanding  between  them  and  that  they

arrived at a compromise. The Final Report No. 46/11 dt. 30.10.11

even states that the parties have submitted compromise deed at

the P.S.

   

3. Complainant  fled protest  petition No.  405/12 objecting to the

acceptance of the Final Report stating that though the parties

sat for settlement and the accused assured that the land in the

gift  deed  would  be  delivered  to  the  possession  of  the

complainant  and  the  complainant  in-lieu  would  withdraw  the

proceeding, yet the accused did not deliver possession of the
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land  to  the  complainant.  Accordingly  present  CR  case  was

registered  and  after  examination  of  witnesses  under  Section

200/202 of  Cr.P.C.  cognizance was taken against the accused

under Section 420/506 of  IPC  and cognizance  was also  taken

against Anar Ali and Sofor Rahman under section 506/34 of IPC.

4. The  accused  persons  made  their  appearance  on  receipt  of

process  and  they  were  enlarged  on  bail.  Since  the  case

proceeded  as  warrant  case  evidence  of  three  prosecution

witnesses  were  recorded  before  framing  of  charge,  and  after

hearing both sides my Ld.  Predecessor  was  pleased to  frame

charge under Section 420 of  IPC against  the accused Musstt.

Anisa Khatun, while discharging the other two namely Anar Ali

and  Sofor  Rahman.  Prosecution  witnesses  were  duly  cross

examined by the defence. Accused was examined under Section

313 of Cr.P.C. and defence case is of total denial. Defence did

not examine any witness. One court witness was also examined. 

POINTS FOR DETERMINATION

5. Whether the accused intentionally deceived the complainant into

a belief that she had transferred land to him by way of gift deed

No. 2051/1884 whereas she had no land as such as scheduled in

the deed and thereby intentionally induced the complainant to

transfer his land to her by way of gift deed No. 2050/1883, and

thereby committed an ofence punishable under Section 420 of

IPC.   

6. I  have heard arguments of both sides and carefully examined

the evidence on record.

DISCUSSION on EVIDENCE, DECISION and REASON THEREOF

7. PW 1, complainant Abdul Barek has stated in his evidence that

he and the accused executed reciprocal gift deeds to exchange

their lands and he executed gift deed No. 2050 transferring his
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land to the accused and accused executed gift deed No. 2051

and transferred her land to him and that he obtained certifed

copies  of  the  deeds  and  went  to  Balijana  Circle  Ofce  for

recording the land and the Mandal said that the accused had no

land in her name which she transferred. He has further stated

that meeting was convened in presence of about 50 men where

the accused admitted that she had no such land as shown to

have transferred and that she would return his land to him. He

has further deposed that fnally the accused denied of executing

any gift deed in his favour. He has further stated that the land of

Dag and Patta number mentioned in the gift deed is recorded in

the name of Moriom Bewa. 

During cross examination PW 1 has admitted that the land which

the  accused  gifted  to  him  is  in  his  possession  and  the  land

covering under Patta No. 379 and Dag No. 625 was originally

belonged  to  his  father  and  after  him  the  land  came  to  be

recorded in his name and that of his brother/husband of accused

and after his death the land came to be recorded in the name of

his  two  minor  daughters.  He  however,  denied  that  the  after

death of his brother his share came to be recorded in the name

of the accused and his two minor daughters together. PW 1 has

also stated that by executing gift deed he gifted 1 Bigha 4 Katha

land to the accused and the deed was executed on 13.11.09 and

that after execution of the gift deed he sold half a Bigha of the

land to PW 2 Sahjahan and he has not yet cancelled the deed of

sale by which he sold the land to PW 2. Defence put suggestion

to PW 1 that he cancelled the said deed to escape from criminal

liability during pendency of the present case which he denied.

He admitted that accused lodged one criminal case against him

and PW 2 Sahjahan. Defence also put suggestion to PW 1 that

after execution of the gift deed he caused to enter name of his

mother in the schedule of land mentioned in the gift deed by

tempering with documents which he denied. He admitted that he

has no fled any civil case.    
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8. PW 2 Md. Sahjahan Ali has stated in his evidence that both the

complainant and the accused entered into discussion that they

would exchange their respective lands by way of gift and they

delivered  their  respective  lands  to  each  other  by  way  of

executing  reciprocal  gift  deeds  and  they  obtained  certifed

copies of the deeds and complainant showed him the gift deed

executed  by  the  accused  wherein  he  found  that  accused

transferred land not of her but of Moriom. He has stated further

that he suggested the complainant to go to Mandal Ofce and to

verify Final Patta and when complainant went to Mondal Ofce

he came to know that there was no land of accused and when

complainant reported to him about this he asked him to get the

deed  cancelled  and  villagers  sat  for  meeting  regarding  the

matter and discussion took place that accused would return land

of complainant and would cancel the gift deed executed by her,

but she has not returned land of complainant and not cancelled

the deed. He has also stated that accused is possessing 1 Bigha

4 Katha land. 

By examining PW 2 prosecution tendered in evidence certifed

copies of the deed No. 2050 marked as Ext. 1 and of deed No.

2051  marked  as  Ext.  2  and  certifed  copy  of  Jamabandi  of

Taparvita village marked as Ext. 3. PW 2 has stated further that

the land mentioned in Ext. 2 is covered by Patta No. 379 and dag

No. 625/862 and land measures 4 Katha 15 Lessa. He has also

stated that as per Ext.  3 the name of the Pattadar is Moriom

Bewa and the land is covered by new Patta No. 91 and Dag No.

862 and land measures 4 Katha 10 Lessa.   

In cross examination PW 2 denied that he purchased any land

from the complainant, but he obtained on mortgage, but later he

admitted that the deed by which he purchased land from the

complainant was cancelled. 

  

9. PW 3 Md. Soleman Sk has stated in his evidence that both the

complainant and the accused exchanged their respective land



6

CR 517/2012

by way of executing gift deeds and when complainant went to

Mandal Ofce for recording his name on the land gifted to him

he  found  that  accused  had  no  such  land  as  gifted  and

complainant reported the matter to him and other villagers and

villagers  suggested  for  settlement  but  as  no  settlement  took

place complainant lodged this case.   

10. Let me now examine the schedule of land mentioned in the gift

deed executed by the accused marked as Ext. 2. As per Ext. 2 it

is seen that the accused transferred land measuring 4 Katha 15

Lessa covered by Dag No. 625/862 of Patta No. 379 situated at

village Taparvita, Circle Balijana, P.S. Goalpara. The Lat Mandal

of Balijana Circle Ofce namely Md. Abdul Kafl is also examined

as Court Witness in this case and in his deposition he stated that

as per the Chitha Book the land covered under new Dag No. 862/

old  Dag  No.  625  of  new  Patta  No.  91/old  Patta  No.  379  is

recorded in the name of Moriom Bewa. Thus, as per the schedule

of Ext. 2 and as per evidence of the Lat Mandal of Balijana Circle

it  appears  that  the  land  covered  under  Patta  No.

91(new)/379(old) and Dag No. 862(new)/625(old) is recorded in

the name of Moriom Bewa. In cross examination by the accused

however,  the  Lat  Mandal  has  stated  that  old  Dag No.  625 is

recorded in the name of the accused and two minors namely

Shahnaj Parbin and Arifa Sultana and that old Patta number of

the said dag was 380 and new is 348. He has also stated that

the  land  of  this  dag and patta  was  recorded in  the name of

Badaruddin  Sk  and  thereafter  it  came  to  be  recorded  in  the

names of his two sons Abdul Barek/complainant and Sah Alom,

who is husband of the accused, and from Sah Alom the said land

was came to recorded in the name of the accused and the two

minors. 

   

11. Ld. Lawyer for the complainant would argue that the accused

knew that she had no land as mentioned in the schedule of Ext.

2 and as such she had intent to cheat the complainant when she

executed Ext. 2. He relied on  AIR 2007 SC 1741.  Per contra,
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defence  argued  that  there  was  no  transaction  between  the

accused and the complainant whereby the accused induced the

complainant  to  part  with  any  property,  and  that  there  was

execution of only gift deed and in gift there is no consideration

and it was made generously and in such circumstances question

of cheating does not come into place.    

12. I have gone through the observation of Hon’ble Apex Court in

AIR 2007 SC 1741  where the appellant/accused cheated the

respondent/complainant by dishonestly inducing him to pay Rs.

2000/- to the appellant in cash assuring the complainant to allot

him a plot of land whereas the property was not even property of

the appellant. Hon’ble Apex Court upholding judgement of the

lower Court and Hon’ble High Court has held that the issuance of

bogus receipts by which the appellant received money from the

complainant  amounts  to  cheating  as  also  inducement  of  the

complainant that he would be provided with a plot of land by the

appellant whereas he had no land as such and there was thus

defnitely  dishonest  intention  on  the  part  of  the  appellant.

However, I am inclined to accept the argument of the defence

that  the  situation  in  AIR  2007  SC  1741  (Supra) is  not

applicable in the present case as the present case is not relating

to transaction of sale but of transaction of gift, and in gift there

is no consideration and it does not require the donee to part with

any property.  

13. In  Devender  Kumar  Singla  vs.  Baldev  Krishnan  Singla

(2005)  9  SCC  15  Hon’ble  Apex  Court  and  has  held  that

essential  ingredients  of  attracting  Section  420  IPC  cannot  be

proved  by  direct  evidence,  but  has  to  be  inferred  from  all

circumstances including conduct of the accused in alienating the

property to the disadvantage of the complainant. At this stage

let me refer to the defnition of cheating as provided by Section

415 of IPC as under:
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“415. Cheating.—Whoever,  by  deceiving  any  person,

fraudulently or dishonestly induces the person so deceived to

deliver  any  property  to  any  person,  or  to  consent  that  any

person  shall  retain  any  property  or  intentionally  induces  the

person so deceived to do or omit to do anything which he would

not  do  or  omit  if  he  was  not  so  deceived,  and  which  act  or

omission causes or is likely to cause damage or harm to that

person in body, mind, reputation or property, is said to “cheat”.

Explanation.—A dishonest concealment of facts is a deception

within the meaning of this section.”

Thus, one of the essential ingredients of cheating as per Section

415 of IPC is the element of deception at the very inception of

the  transaction.  In  Pran Jyoti  Bhuyan vs.  State of  Assam

2014 (1) GLT 887  Hon’ble Gauhati  High Court has observed

that in order to sustain a plea of ofence under Section 420 of

IPC,  thus,  the  complaint  has  to  show  that  the  accused  had

dishonest  or  fraudulent  intention at  the time the complainant

was  parted  with  the  property.  Furthermore,  in  International

Advanced  Research  Centre  for  Powder  Metallurgy  and

New Materials (ARCI) and ors vs. Nirma Cerglass Technics

Pvt. Ltd. and another (2016) 1 SCC 348 is has been held by

Hon’ble Supreme Court that if it is established that the intention

of the accused at the time when he made promise and entered

into a transaction with the complainant to part with the property,

then the liability is criminal and the accused is guilty of cheating,

however, if it is established that the representation made by the

accused was not kept subsequently, criminal liability cannot be

fastened to him and in such circumstances the complainant is to

approach the Civil Court.       

            

14. In  the  case  in  hand,  it  is  an  admitted  fact  that  the  accused

executed  gift  deed/Ext.  2  and  the  land  mentioned  in  the

schedule of the deed is covered by Dag No. 625/862 of Patta No.
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379 situated at village Taparvita, Circle Balijana, P.S. Goalpara.

From evidence of the Court Witness/Lat Mandal it appears that

as per the Chitha Book the land covered under new Dag No. 862/

old  Dag  No.  625  of  new  Patta  No.  91/old  Patta  No.  379  is

recorded  in  the  name  of  Moriom  Bewa.  However  from  Lat

Mandal’s evidence it also appears that the land covered under

old Dag No. 625 is recorded in the name of the accused and two

minors namely Shahnaj Parbin and Arifa Sultana, and that the

land  of  this  dag  and  patta  was  recorded  in  the  name  of

Badaruddin  Sk  and  thereafter  it  came  to  be  recorded  in  the

names of his two sons Abdul Barek/complainant and Sah Alom,

who is husband of the accused, and from Sah Alom the said land

was came to recorded in the name of the accused and the two

minors. Thus, it is certain that the accused has land in her name.

Question may be whether the land mentioned in the gift deed

executed by the accused/Ext.  2 was the land of  her  husband

which she acquired with her daughters after his death, and such

question can be decided by a competent Civil Court and it is the

competent Civil Court which can decide validity of Ext. 2. 

15. In the case in hand, there is no circumstance which suggest that

the accused had knowledge that she had no land under Dag No.

625 and even after  knowing  the  same she  executed  the  gift

deed.  Moreso,  she  executed  merely  a  gift  deed  and  the

transaction of gift as per the law of transfer of property does not

bear any element that can be said to induce the donee to part

with  any  property.  Though  the  complainant  says  that  he

executed reciprocal gift deed/Ext. 1 in favour of the accused, yet

it cannot be accepted in law that one is legally required to gift or

part with any property in favour of the donor in lieu of obtaining

gift  from  his  or  her.  Interestingly,  complainant  in  his  cross

examination has specifcally admitted that the land which the

accused  gifted  to  him  is  in  his  possession,  and  his  such

admission is clear to indicate that the complainant has not come

in  a  clean  hand,  as  the  present  case  arose  only  when  the

accused allegedly  did  not  hand over  possession  of  the  gifted
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land to the complainant,  and thus the allegation in complaint

and  evidence  of  complainant  is  self  contradictory.  In  such

circumstances,  the  allegation  of  the  complainant  that  the

accused intentionally deceived the complainant into a belief that

she  had  transferred  land  to  him  by  way  of  gift  deed  No.

2051/1884  (Ext.  2)  whereas  she  had  no  land  as  such  as

scheduled  in  the  deed  and  thereby  intentionally  induced  the

complainant to transfer his land to her by way of gift deed No.

2050/1883 (Ext. 1) is not tenable in law, and the same cannot

attract penal liability under Section 420 of IPC. 

ORDER

16. Prosecution  has  failed  to  establish  the  guilt  of  the  accused

Musstt.  Anisa  Khatun  beyond  reasonable  doubt  by  adducing

sufcient evidence.

17. The accused is thus acquitted from the charge punishable under

Section 420 of IPC and set at liberty forthwith.

18. The bail bond shall remain in force for next six months from the

date of this judgment. 

Given under my hand and seal of this Court on this the 6th day of

April, 2019.

(Typed by me) ACHYUTANANDA SAIKIA

SDJM(S), Goalpara 

ACHYUTANANDA SAIKIA

SDJM(S), Goalpara
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APPENDIX

1. Witnesses for Prosecution

P.W. 1: Md. Abdul Barek

P.W. 2: Md. Sahjahan Ali

P.W. 3:  Md. Solemaan Sk

2. Witnesses for Defence  

NIL

3. Court Witnesses

C.W. 1: Md. Abdul Kafl

 

4. Prosecution Exhibits 

Ext. 1: Certifed Copy of Gift Deed No. 2050

Ext. 2: Certifed Copy of Gift Deed No. 2051

Ext. 3: Certifed Copy of Jamabandi of Patta No. 91

5. Defence Exhibits

NIL

6. Court Exhibits

NIL

ACHYUTANANDA SAIKIA

SDJM(S), Goalpara


