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DISTRICT : GOALPARA

IN THE COURT OF THE SUB DIVISIONAL JUDICIAL

MAGISTRATE(S), GOALPARA

DV 523/2016

Under Section 12 of the Protection of Women from 

Domestic Violence Act, 2005

Musstt. Masuka Begum

....... Applicant 

–Vs– 

1. Md. Zakir Hussain

2. Md. Solimuddin

3. Musstt. Ayesha Begum

4. Md.Jahanuddin

5. Musstt. Aliza Begum

........ Respondent

PRESENT : Sri Achyutananda Saikia, AJS 

APPEARANCE:

For the Applicant: Md. K.M. Akmal Hussain, Ld. Advocate

For the Respondents: Md. Salimul Hoque, Ld. Advocates 

  

Date of Evidence: 05.04.17, 13.10.17, 20.01.18, 05.11.18 and 

05.12.18 

Date of Argument: 20.02.19 

Date of Judgment: 07.03.19 
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JUDGMENT

1. The instant Application under Section 12 of Protection of Women

from Domestic Violence Act,  2005 (hereinafter referred to the

Act) is fled by Musstt. Masuka Begum (hereinafter referred to as

the Applicant) seeking relief under Section 18, 19 and 22 of the

Act against her husband Md. Zakir Hussain as Respondent No. 1,

her  brother-in-laws  Md.  Solimuddin  and  Md.  Jahanuddin  as

Respondent No. 2 and 4 their respective wives as Respondent

No. 3 and 5. 

2. The  applicant’s  case  in  brief  is  that  applicant  got  married  to

respondent No. 1 as per Islam Shariat and by registering Kabin

and after marriage she started her conjugal life in the house of

her husband at  Gosaidubi  Hindupara under Lakhipur P.S.  It  is

stated  that  she  took  her  ‘Stridhan’  to  the  house  of  the

respondents  which  were  gifted  to  her  by  her  parents  and

relatives. It is stated that the applicant lived conjugal life with

the  respondent  No.  1  in  the  shared  household  where  all  the

respondents  lived  in  a  joint  family  and  that  she  so  lived

peacefully for about two years whereafter the respondent No. 1

with ill advice of the other respondents started to demand Rs.

4,00,000/- from the applicant to be arranged from her parents

and  when  the  applicant  expressed  her  inability  to  fulfll  the

demand  the  respondent  No.  1  subjected  her  to  cruelty  by

physically and mentally torturing her, but the applicant tolerated

the torture for her better conjugal life. Out of the wed-lock the

applicant gave birth to a female child namely Jiya Hussain, but

after  her  birth  the  respondents  increased  torture  on  her  and

about  six  months  ago  from the  date  of  fling  of  the  present

application  the  applicant  was  mercilessly  beaten  by  the

respondent No. 1 and was driven out of his house with her minor

daughter  in  active  participation  of  other  respondents.  Being

helpless the applicant came to her parents’ house with her minor

daughter for shelter. It is stated that the applicant has no source

of income and she has been passing her days with difculties



3
DV 523/2016

with her minor daughter, whereas the respondent No. 1 is a rich

man having landed properties and pucca house, and he drives

his own taxi and he has a income of Rs. 30-35,000/- per month,

but inspite of that the respondent No. 1 neglected to maintain

her and her minor daughter. As such the applicant has already

fled case under Section 125 of Cr.P.C. pending in the Ld. Court

of  MM No.  2  at  Goalpara  and  that  she  also  fled  case  under

Section 498-A of IPC at Jaleswar Out Post  under Lakhipur P.S.

against  the  respondents.  As  such  the  applicant  has  fled  the

present  application  praying  relief/s  of  Protection  Order  under

Section 18 of the Act, Residence Order under Section 19 of the

Act;  and  Compensation  Order  under  Section  22  of  the  Act

claiming compensation amounting to Rs. 5,00,000/- for mental

torture and emotional distress sufered by her.

3. Respondents  fled  written  statement  jointly  and  the  facts  of

marriage between the respondent No. 1 and the applicant and

birth of her minor daughter are admitted, but the respondents

have  denied  of  committing  any  domestic  violence  to  the

applicant  as  alleged.  Respondents’  case  is  that  initially  the

applicant lived in the joint family of the respondents for 20/22

days whereafter respondent No. 1 wanted to go to Shillong for

his job of taxi driving and at this the applicant started to quarrel

with  respondent  No.  1  and  wanted  to  live  separately.  When

respondent  No.  1  went  to  Shillong  the  applicant  went  to  her

parents’ house and she showed her reluctance to come back.

When the respondent No. 1 went to his in-laws house to bring

back the applicant she denied to come and she handed over her

nose ring to him and her parents stated that the applicant would

not return to him and that he would be required to live with her

in their house as Gharjamai. It is stated that the applicant used

to take shelter most of the time in the house of Kader Mama

leaving the house of the respondent No. 1 and villagers including

Fazar Ali, Rafqul Islam, Babul, Abdul Malek, Abdul Hai, Azad Ali

etc.  settled  the  disputes  may  a  time.  Lastly,  when  once  the

applicant  fell  ill  respondent  No.  1  brought  medicine  but  she
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denied to take the medicine and in the evening parents of the

applicant  came  with  one  ‘Tabiz’  to  which  respondent  No.  1

protested,  but  the  parents  instead  of  doing  good  took  the

applicant with them to their house leaving the minor daughter

saying that the applicant would not continue her conjugal life

with the respondent No.  1, and that in the month of January,

2016 the minor daughter was given to the applicant with the

help  of  VDP  Secretary  Sahidul  Hoque.  It  is  stated  that  the

applicant used to threaten the family members of  respondent

No. 1 and as such the respondent No. 2 even fled a case under

Section  107  of  Cr.P.C.  against  the  applicant.  Respondents

however admitted pendency of the two cases under Section 125

of Cr.P.C. and under Section 498-A of IPC. It is stated further that

the respondent No. 2 is residing at Rupnagar for his service from

December, 2015 and that respondent No. 3, 4 and 5 are living

separately in separate dwelling house of their own. It is further

stated  that  in  absence  of  the  respondent  No.  1  once  the

applicant came with 3/4 boys and tried to enter the house of the

respondent No. 2 with intention to stay there, and she even tried

to break the lock of the room of respondent No.  1 and being

resisted by villagers she rebuked them and on the next day she

fled the case under Section 498-A of IPC. Respondent No. 1 has

denied  that  he  is  a  rich  man  having  income  of  Rs.  30,000-

35,000/- per month and landed properties, and stated that he is

a monthly paid driver getting Rs. 4000/ - per month and he has

to  pay  rent  of  his  accommodation  at  Shillong  besides

maintaining his ailing mother. Respondents have stated further

that  the  applicant  is  not  entitled  to  any  relief  claimed as  no

domestic  violence  was  committed  on  her,  and  that  as  the

applicant herself left the house of the respondent No. 1 though

he tried his level best to run the marital life, she is not entitled to

residence order, and that she is not entitled to compensation as

it  was  she  who  created  disturbance  in  the  family  life  of  the

respondents. As such the respondents have prayed for dismissal

of the application.
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POINTS FOR DETERMINATION

4. After hearing the applicant and respondents and upon perusal of

record it has come up before this court to decide the following

points to arrive at a defne fnding:-

 

(i) Whether the applicant was subjected to domestic violence

by the respondents within the meaning under Section 3 of the

Act; and

(ii) Whether the applicant is entitled to the relief/s as prayed

for.

DISCUSSION, DECISION and REASON THEREOF

Point for Determination No. 1

5. Marriage  between  the  applicant  and  the  respondent  No.  1  is

admitted by the respondents. Applicant in her evidence as PW 1

has stated that after marriage six months went well whereafter

respondent No. 1 started to raise demand of Rs. 4,00,000/- from

her  parents  and  as  her  parents  were  poor  she  was  tortured

physically when she was pregnant and was driven out from her

matrimonial  house.  PW  2  Musstt.  Nilima  Begum  has  also

corroborated PW 1 when she has stated that respondent no. 1

demanded Rs. 4,00,000/- from her and when she expressed her

inability he tortured her. This fact of demand of Rs. 4,00,000/-

from the applicant  is  also corroborated by PW 3 Md. Mohinur

Rahman. Though defense cross examined PW 1 to disprove the

fact of the alleged demand of Rs. 4,00,000/- by putting questions

to PW 1 that she did not know the exact dates on which the

demand was made, or  in whose presence, etc. yet merely that a

witness fails to remember the dates on which the demands were

raised etc. is not enough to shake the veracity of the witness, as

it cannot be generally accepted that a witness would record the

dates  and  time,  etc.  on  some  particular  happening  with  a
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litigating mind so as to expostulate the same at the time when

the litigation would be brought in. Moreso, though respondent

No.  1  as  DW  1  has  stated  in  his  evidence  that  it  was  the

applicant  who  created  chaos  in  his  family  and  insisted  for

separate living and even separated and in his absence went to

the house of her parents on her own whims and that she was not

subjected no cruelty as alleged, yet defense admitted pendency

of the criminal case under Section 498-A of IPC against him and

others, which itself justifes that the applicant was subjected to

cruelty. 

6. Furthermore, DW 1 exhibited certifed copy of PW 1/appliant, PW

2 and PW 3 in GR Case No. 509/2016 marked as Ext. A, B and C

respectively. From Ext. A it appears that the applicant as PW 1 in

GR Case No.  509/2016 also  supported her present  contention

that she was tortured by the respondent No. 1 with demand of

Rs. 4,00,000/- and that she was driven out of her matrimonial

house. However, from Ext. B and C which are depositions of PW

2 and PW 3 respectively in GR Case No. 509/2016, it appears

that the applicant after ffteen days of her marriage separated

from the joint family and that he left her husband/respondent

No. 1 as he was of dark complexion and that she did not want to

keep her child as it is a child of a dark skinned man, and that she

left the husband as tension between them increased. Referring

to Ext. A, Ext. B and Ext. C Ld. Lawyer for the defence would

argue  that  it  was  not  the  respondents  who  tortured  the

applicant,  but  it  was  she  who  did  not  want  to  stay  with  the

respondent No. 1 as he is dark complexion and left him, and as

such the allegations of domestic violence on her are totally false.

    

7. It is very clear that the fact that applicant did not want to stay

with respondent No. 1 as he is of dark complexion is not pleaded

by the respondents in their written statement and the same fact

is raised only in evidence of the defence. Thus, it is seen that

pleading and evidence are on diferent footing. It is though not

mandatory to discard such evidence as only requirement is as to
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whether  the  pleading  and  evidence  are  at  least  indirectly

supporting the facts in issue, yet in our case the reason shown

behind living separately by the applicant from her husband in

the pleading of  the respondents is  that  the applicant  did  not

want to live in the joint family of her husband and wanted him to

live in her maternal house as Gharjamai, whereas in evidence

the reason shown is that she did not want to live with him as he

is of dark complexion, and the reason in these two footings are

inconsistent.  But,  consistency is there regarding the monetary

demand and harassment on the applicant for which admittedly

there  was  institution  of  criminal  proceeding  against  the

respondents  for  cruelty  as  well  as  maintenance  proceeding

against respondent No. 1.

8. Section  3(a)  of  the  Act  provides  that  any  act,  omission  or

commission  or  conduct  of  the  respondent  shall  constitute

domestic violence in case it harms or injures or endangers the

health,  safety,  life,  limb  or  well-being,  whether  mental  or

physical, of the aggrieved person or tends to do so and includes

causing  physical  abuse,  sexual  abuse,  verbal  and  emotional

abuse and economic abuse. Applicant’s evidence that she has

been tortured by the respondent  No.  1 by raising demand of

money and that she has been made to take shelter in the house

of her parents as cruelty became unbearable to her, etc. and her

husband’s  indiference  to  take  care  for  her  and  her  minor

daughter for long compelling her to fle maintenance proceeding

in Court, etc. clearly proves the allegation of domestic violence

upon the applicant within the meaning of Section 3 (a) of the

Act. There is no any circumstance devoid of any reason if a wife

chooses  to  live  apart  from  her  husband,  in  Indian  society.

Besides social customary rule, it is the right of a wife to get fare

treatment from her husband to live a life with dignity, and if such

rights  are  violated  diference  paves  its  way  between  the

relations  between  spouses.  Material  evidence  on  record  thus

establishes that  the reason behind the applicant to  live apart

from  her  respondent  No.  1  is  due  to  the  domestic  violence

committed on her. Thus, applicant has succeeded to prove that
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she has been subjected to domestic violence by respondent No.

1. 

9. Thus point No. 1 is decided in afrmative and in favour of the

applicant, only with observation that the applicant was subjected

to domestic violence by respondent No. 1.   

Point for Determination No. 2

10. Applicant  fled  the  instant  application  praying  relief/s  of

Protection Order under Section 18 of the Act, Residence Order

under  Section  19  of  the  Act;  and  Compensation  Order  under

Section 22 of the Act.

11. Since point for determination No. 1 is decided in favour of the

applicant holding that she was subjected to domestic violence by

respondent  No.  1,  as  such  applicant  is  entitled  to  Protection

Order 18 of the Act. 

12. It has come up in evidence that the applicant is now staying in

the  house  of  her  parents  for  her  shelter  for  the  domestic

violence  committed  on  her  leaving  her  matrimonial  house  in

which  she  has  right  to  live  with  dignity,   and  as  such  the

applicant is entitled to residence order under Section 19 of the

Act.    

13. It is also clear from the evidence on record that the applicant

was  subjected  to  domestic  violence  and  she  sufered  mental

torture as well as emotional distress, and thus she deserves to

be compensated.  

14. Observing  the  above,  point  for  determination  No.  2  is  also

decided in afrmative and in favour of the applicant.
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ORDER

15. In  view  of  the  discussions  made  above  and  the  decisions

reached as against the foregoing points for determination, it is

directed that:-

(1) the respondent No. 1 shall not commit any act of domestic

violence or aid or abet in the commission of any act of domestic

violence upon the applicant:

(2) the respondent No. 1 is restrained from dispossessing or

in any other manner disturbing the possession of the applicant

from the shared household in her matrimonial house where she

used  to  reside  with  respondent  no.  1,  whether  or  not  the

respondent No. 1 has a legal or equitable interest in the shared

household;  or  to  secure  same  level  of  alternative

accommodation for the applicant as enjoyed by her in shared

household, or to pay rent for the same. 

(3) keeping in view of the admitted fact that respondent No. 1

drives taxi at Shillong having reasonable income in present day

scenario, the respondents no. 1 shall pay a compensation of Rs.

25,000/- for the mental torture and emotional distress sufered

by the applicant caused by the domestic violence committed on

her by him.

16. Furnish a free copy of this judgment and order to the applicant.

17. Send a copy of this judgment and order to the Ofcer-in-Charge

of the Lakhipur Police Station who is directed to ensure that the

applicant  is  not  subjected  to  domestic  violence  and  that  the

orders passed are complied with by respondent No. 1. 

18. Also send a copy of this judgment and order to the Protection

Ofcer,  Goalpara  for  information  and  necessary  action  for

implementation of the orders.
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  Given under my hand and seal of this court on this the 7th day of

March, 2019 at Goalpara.

(Typed by me) ACHYUTANANDA SAIKIA

SDJM(S), Goalpara 

ACHYUTANANDA SAIKIA

SDJM(S), Goalpara
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APPENDIX

1. Witnesses for Prosecution 

P.W. 1: Musstt. Mashuka Begum

P.W.2: Musstt. Nilima Begum

P.W. 3: Md. Mohinur Rahman

2. Witnesses for Defence  

D.W. 1: Md. Zakir Hussain

D.W. 2: Md. Mahir Uddin

3. Court Witnesses

NIL

4. Prosecution Exhibits 

NIL

 

5. Defence Exhibits

Ext. A: Certifed copy of deposition of PW 1 in GR Case No.

509/16

Ext. B: Certifed copy of deposition of PW 2 in GR Case No.

509/16

Ext. C: Certifed copy of deposition of PW 3 in GR Case No.

509/16

6. Court Exhibits

NIL

ACHYUTANANDA SAIKIA

SDJM(S), Goalpara


