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GR 2321/2012

DISTRICT: GOALPARA

In the Court of the Sub-Divisional Judicial Magistrate (S),
Goalpara

GR 2321/2012
Under Section 224 of I.P.C 

State of Assam 
....... Complainant 

–Vs– 
Md. Nobir Ali 

........ Accused 

PRESENT : Achyutananda Saikia, AJS 

APPEARANCE:
For the State: Smti. Nupur Sarkar Pathak, Ld. APP 
For the Accused: Mr. Anowar Hussain, Ld. Advocate 

Date of Evidence: 28.07.14, 11.12.14, 29.10.15 and 22.01.19
Date of Argument: 01.04.19
Date of Judgment: 10.04.19

JUDGMENT

1. The prosecution case is initiated with the lodging of an FIR by
Insp.  Sri  Gagan  Deka  of  Goalpara  RPF  before  the  O.C.  of
Goalpara P.S. on 17.11.12 stating inter alia that on 16.11.12 at
about  5:20  hours  during ambush at  English  Bazaar  Chowk at
Rangjuli-Tiplai Road near Rangjuli P.S. the accused was arrested
by RPF fnding him possessing unlawfully railway property and
another person namely Wahidur Ali fed away leaving behind his
bicycle and one bamboo basket containing railway iron property.
The arrested accused during interrogation disclosed that he and
Wahidur  Ali  purchased  the  railway  property  from  one  Siraj
Momin and were carrying the railway property to dump in the
scrap godown of Wahidur Ali. Accordingly the recovered property
and  two  bicycles  were  seized  by  ASI  R.  Boro  on  the  spot  in
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presence of witnesses and the accused was taken into custody
as directed by IPF, Goalpara Town. Search was also made to nab
said Siraj Monin and Wahidur Ali but they could not be found.
The accused and the seized properties  were produced before
IPF,  Goalpar  Town  and  HC  Jayanta  Kumar  Kalita  fled  written
complaint on the basis of which as case vide No. 2(11)/2012 dt.
16.11.12 was registered u/s 3(a) RP(UP) Act, 1966 and the case
was  endorsed  to  SIPF/P.S.  Raju  for  enquiry  and  report.  After
preliminary enquiry documents were prepared for forwarding the
accused to the Ld. SRM, Guwahati on 17.11.12 and the accused
was kept in Hajot in the night on 16/17.11.12 under watch and
guarding  of  Const.  Mohan Das  with  proper  briefng.  At  about
3:10 hrs on natural call, the on duty sentry Mohan Das took him
to the nearby latrine of RPF Barrak for lack of toilet at the Hajot
and  while  the  accused  was  inside  latrine  the  on  duty  sentry
Nohan Das  was  also  urinating  outside  the  latrine,  and  taking
advantage the accused escaped from custody who could not be
traced out on massive haunt.         

  
2. Accordingly Goalpara P.S. Case No. 553/12 was registered under

Section  224  of  IPC.  The  case  was  investigated  into  and  on
completion of investigation police submitted Charge Sheet under
Section 224 of IPC against the accused.

3. After securing attendance of the accused before court copies of
relevant documents submitted by the Investigating Ofcer under
Section 173 of Cr.P.C. were furnished to him as per provision of
Section 207 of Cr.P.C. Finding prima facie materials, substances
of  accusation  under  Section  224  of  IPC  were  stated  to  the
accused to which he pleaded not guilty and claimed to be tried. 

4. During trial prosecution examined as many as four prosecution
witnesses and defence examined none. Accused was examined
under Section 313 of Cr.P.C. and defence case is of total denial. 

POINTS FOR DETERMINATION

5. Whether the accused in the night on 16/17.11.12 at about 3:10
hrs  while lawfully detained in custody of RPF at the lock-up of
RPF,  Goalpara  Town for the ofence of  unlawful  possession of
railway property under Section 3(a) of RP(UP) Act, 1966 of which
he  was  charged escaped from the  said  custody,  and  thereby
committed ofence punishable under Section 224 of IPC. 



3

GR 2321/2012

6. I  have heard arguments of both sides and carefully examined
the evidence on record.

DISCUSSION on EVIDENCE, DECISION and REASON THEREOF

7. PW 1, informant Sri Gagan Deka has stated in his evidence that
on 16.11.12 he was posted as Inspector  in  Goalpara RPF and
that  on that  day  in  the morning the RPF  staf in  an  ambush
apprehended the accused alongwith another at English bazaar,
Rongjuli on charges of theft of railway property and that while
the accused was apprehended the other managed to escape and
one RPF case was initiated and you were put to lock up to be
produced before the Ld. Special  Railway Magistrate,  Guwahati
and that in the night when he was put in lock up he pretended of
urination and defecation and the lock up in-charge took him to
the toilet outside the lock up and while he entered the toilet the
lock up in-charge was urinating outside and taking advantage he
escaped  from  custody  of  RPF.  He  lodged  the  FIR  which
prosecution marked as Ext. 1.

In  cross  examination  PW 1  has  stated  that  the  arrest  memo
prepared in the case which was sent to SRM, Guwahati was not
annexed with the FIR of the present case.  He has also stated
that  he  has  forgotten  whether  he  annexed  the  seizure  list
prepared and the complaint of the railway property theft case
with the present FIR.

8. PW  2  Sri  Jayanta  Kalita  has  stated  in  his  evidence  that  the
accused escaped from railway lock-up and that after one and
half month he surrendered at RPF. He has also stated that the
accused was arrested on charges of theft of  railway property.
There is nothing material in cross examination of PW 2.

9. PW  3  Sri  Shrimol  Boro  has  stated  in  his  evidence  that  on
16.11.12 he was posted as ASI at Jogighopa Out Post and on that
day at about 3:00 AM he and other staf conducted ambush at
Police bazaar, Rongjuli on an information and the accused was
apprehended and another managed to escape and on search in
the basket which the accused was carrying in his bicycle some
railway properties and fsh plate were found and the properties
were seized and the accused was detained and kept at RPF lock-
up at Goalpara under charge of constable Mohan Das so that the
accused  would  be  produced  before  SRM,  Guwahati,  but  on
17.11.12  at  about  3:00  AM  he  escaped  from  the  lock-up  on
pretext of defecation.
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In  cross  examination  he  has  stated  that  though he  does  not
exactly the seizure list and the seized properties were taken by
police and that he does not know about the arrest memo which
was prepared.

10. PW 4 SI Panchanan Nath investigated the case and fled charge
sheet against the accused. Prosecution marked the charge sheet
as Ext. 2.

In cross examination he has stated that he neither seized the
ambush report nor seized the seizure list prepared on 16.11.12
and the seized properties nor the records and the arrest memo
of the case in which the accused was allegedly arrested and put
to RPF custody. He has also admitted that he did not seize any
forwarding report by which the accused was to be forwarded to
SRM, Guwahati. He also admitted that he did not seize the list of
inmates of RPF lock-up on 16.11.12 and on 17.11.12. He further
stated  that  he  didnot  record  statement  of  the  investigating
ofcer S.I. Raju of the RPF case. He has also stated that he did
not seize the sentry duty register of RPF lick-up on 16.11.12 and
17.11.12 and he also did not seize the stock register of RPF and
he also did not make any enquiry as to how many lock-ups were
there at RPF.               

11. Ld. Lawyer for the defence would argue that since the informant
did  not  submit  any  arrest  memo  by  which  the  accused  was
allegedly arrested or other documents of seizure of the railway
properties as alleged together with the seized properties with
the present case, and since the I.O. did not make any efort to
seize the said arrest memo and other documents of the RPF case
in which the accused was allegedly arrested and put to custody
and was even prepared to be forwarded to the SRM, Guwahati, it
cannot be held that the accused was arrested and was in lawful
custody of RPF. He would further argue that those documents
are  having  an  important  bearing  in  the  present  case  and
withholding of those documents by prosecution would certainly
draw  an  adverse  presumption  that  if  those  documents  were
produced it would not support the prosecution case. He relied on
AIR 1961 SC 1277 Devidas and ors vs. Shri Shailappa and
ors and  AIR  1977  SC  1164  Ram  Das  vs.  State  of
Maharastra.  He would further argue that non-examination of
the  Investigating  Ofcer  of  the  RPF  case  S.I.  Raju  and  non-
examination  of  the  duty  sentry  Mohan  Das  has  made
prosecution case fatal. He relied on 2015 (2) GLT 71 John Ali
vs. State of Assam. He has also relied on  2009 (3) Crimes
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104 (SC) and  2013 (2) Crimes 159 (SC) and certain  other
judgments and I have gone though these judgments.     

12. In order to prove charge under Section 224 of IPC prosecution
must establish the following:

(i) that  the  accused  was  charged  with  or  convicted  of  an
ofence ;
(ii) that he was detained in custody ;
(iii) that such detention was lawful ;
(iv) that it  was for the ofence which he had been charged
with or convicted of ;
(v) that  he  escaped  from  such  custody,  or  attempted  to
escape from such custody;
(vi) that he did so intentionally.

13. Now,  as  per  prosecution  evidence  the  accused  was  allegedly
arrested on charges of theft of railway properties and as per FIR
a case vide No. 2(11)/2012 dt. 16.11.12 was registered u/s 3(a)
RP(UP)  Act,  1966  was  registered  against  the  accused.
Prosecution has not brought on record the relevant documents
of said 2(11)/2012 dt. 16.11.12 was registered u/s 3(a) RP(UP)
Act,  1966 and the  said  documents  should  have  been part  of
evidence in the present case. Prosecution had the opportunity to
produce  those  documents  in  this  case  and  non-production  of
those  documents  certainly  raises  adverse  presumption  under
Section 114(g) of Indian Evidence Act, 1872. In absence of those
documents it cannot be safely held that the accused was in fact
charges with the ofence under Section 3(a) RP(UP) Act, 1966.  

14. From  prosecution  evidence  it  appears  that  the  accused  was
arrested on 16.11.12 and put to hajot at RPF Lock-up, Goalpara
Town  and  documents  were  prepared  for  his  forwarding  on
17.11.12 to be produced before SRM, Guwahati. Now, as already
stated  prosecution  has  not  produced  the  arrest  memo  the
arresting ofcer of RPF was required to prepare as provided by
Section  41(B)  of  Cr.P.C.  Furthermore,  the forwarding  report  if
prepared  is  also  not  produced  by  prosecution.  Prosecution
evidence  says  that  the  accused  was  put  to  lock-up  of  RPF,
Goalpara Town. Relevant registers and documents on which the
accused was allegedly put to lock up are also not produced by
prosecution. As such in absence of the same, it cannot be safely
accepted that  the accused was  custody and the custody was
lawful and the custody was for the ofence with which he was
charged. 
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15. As required by Assam Police  Manual,  the on duty sentry  was
required that before the accused being taken out when allegedly
he had a natural call, and since there was every likelihood that
the accused might escape, he should be secured with handcufs,
or  ropes.  However,  prosecution  has  not  brought  on  record
evidence  of  the  on  duty  sentry  Mohad  Das  to  clarify  these
aspects as to under what circumstances the accused was taken
out of the lock-up on his natural call and whether he was taken
out  following  all  necessary  procedures  as  per  Assam  Police
Manual.  In  absence  of  the  same  there  remains  doubt  as  to
whether  the  accused  escaped  from  custody  and  that  too
intentionally.   

 
16. Thus,  it  is  clear  that  from  evidence  on  record  the  essential

ingredients  of  ofence  under  Section  224  of  IPC  are  not
established with any cogent evidence. Observing thus, I am not
hesitated to hold that prosecution has miserably failed to prove
the guilt of the accused beyond reasonable doubt.

ORDER

17. Prosecution  has  failed  to  establish  the  guilt  of  the  accused
beyond reasonable doubt by adducing sufcient evidence.

18. The accused is thus acquitted from the charge punishable under
Section 224 of IPC and set at liberty forthwith. 

19. The bail bonds shall remain in force for next six months from the
date of this judgment. 

Given under my hand and seal of this Court on this the 10th day
of April, 2019.

(Typed by me) ACHYUTANANDA SAIKIA
SDJM(S), Goalpara

ACHYUTANANDA SAIKIA
SDJM(S), Goalpara
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APPENDIX
1. Witnesses for Prosecution

P.W. 1: Sri Gagan Deka
P.W. 2: Sri Jayanta Kalita
P.W. 3: Sri Shrimol Boro
P.W. 4: SI Panchanan Nath

2. Witnesses for Defence  
NIL

3. Court Witnesses
NIL 

4. Prosecution Exhibits 
Ext. 1: FIR
Ext. 2: Charge Sheet

5. Defence Exhibits
NIL

ACHYUTANANDA SAIKIA
SDJM(S), Goalpara


