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DISTRICT : GOALPARA

IN THE COURT OF THE SUB DIVISIONAL JUDICIAL
MAGISTRATE(S), GOALPARA

MCR 225/2016
Under Section 3 of Muslim Women (Protection of 

Rights on Divorce) Act, 1986

Musstt. Jesmina Khatun
....... Petitioner

–Vs– 
Md. Sofiuu Isuam

........ Respondent

PRESENT : Sri Achyutananda Saikia, AJS 

APPEARANCE:
For the Applicant: Md. Anowar Hussain, Ld. Advocate
For the Respondents: Md. Akbor Ali, Ld. Advocate
  
Date of Evidence: 22.08.17, 10.04.18, 27.07.18 and 06.10.18 
Date of Argument: 22.02.19 
Date of Judgment: 08.03.19 

JUDGMENT

1. This  case  arose  out  of  a  petition  under  Section  3  of  Muslim
Women  (Protection  of  Rights  on  Divorce)  Act,  1986  fled  by
petitioner  Musstt.  Jesmina  Khatun  claiming  maintenance  for
Iddat  period  amounting  to  Rs.  20,000/-,  unpaid  Mahr/Dower
amounting  to  Rs.  33,881/-,  Rs.  3,00,000/-  in  the  form  of
reasonable  and fair  provision for  her  future  maintenance,  Rs.
3000/-  per month for her minor  child,  cost  of  proceeding and
value  of  ‘Stridhan’  amounting  to  Rs.  50,000/-  from  the
respondent. 

2. Petitioner’s case is that on 03.06.2012 marriage of the petitioner
was solemnised with  the respondent  in  accordance of  Muslim
rites and rituals and the Kabin was also executed between them
fxing  Mehr  of  Rs.  40,001/-  out  of  which  respondent  paid  Rs.
6,120/- to the petitioner on the date of marriage and Rs. 33,881/-
remained as unpaid Mahr.  At  the time of  marriage scheduled
properties as per schedule mentioned in the petition were given
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to the petitioner as her Stridhan and the petitioner went to the
house of the respondent to lead conjugal life with him and her
Stridhan  were  also  taken  to  the  house  of  the  respondent.
However soon after marriage the respondent started to demand
dowry from the petitioner and in expectation of happy conjugal
life an amount of Rs. 30,000/- was eve paid to the respondent
and on receipt of the amount fve years went well and out of the
wed-lock  one  male  child  namely  Nur  Amin  was  born  who  is
stated to be 7 months at the time of fling of the petition. It is
stated  that  in  the  moth  of  June,  2016  respondent  again
demanded Rs. 20,000/- from the petitioner and as she failed to
satisfy  the  demand  the  respondent  and  his  family  members
tortured  her  both  mentally  and  physically  and  having  no
alternative  the  petitioner  took  shelter  in  her  paternal  house.
Respondent came to her paternal  house and stayed there for
one and a half month but he was adamant on his demand and
when petitioner’s father fnally denied to satisfy his demand he
left  her  abandoned  there.  On  25.07.16  respondent  executed
Talak Nama and communicated the same to the petitioner by
registered  post,  but  he  did  not  pay  the  unpaid  Mahr  of  Rs.
33,881/- and he even did not pay maintenance for Iddat period
and fair provision for her future. On 25.09.16 petitioner through
her guardian namely Abul  Kasem and Zafar  Ali  requested the
respondent topay the maintenance for Iddat period, unpaid Mahr
and  reasonable  and  fair  provision  for  her  future  and  also
requested  the  respondent  to  return  her  Stridhan,  but  the
respondent neither paid any amount nor returned her Stridhan.
It  is  stated  that  the  respondent  is  a  carpenter  by  profession
having  an  income of  Rs.  15,000/-  per  month,  but  even  after
having sufcient income respondent neglected to the legitimate
claim of the petitioner and of her minor son. Hence the present
petition.  

3. Respondent in his written statement admitted solemnisation of
marriage between him and the respondent on 03.06.2012 and
that Mahr was fxed at  Rs.  40,001/-  out  of  which he paid Rs.
6,120/- on the day of marriage. Respondent has also admitted
birth of Nur Amin out of the wed-lock. It is also admitted by the
respondent that he pronounced Talaq to the petitioner and also
communicated the same to her. But the respondent has denied
of committing any physical and mental torture on the petitioner
as alleged and he also denied of demanding any dowry and the
alleged payment of Rs. 30,000/- by petitioner’s father to him. It
is  also denied by the respondent that the scheduled Stridhan
were brought by the petitioner to his house. He has also denied
non-payment of Mahr of Rs. 38,881/- to the petitioner as alleged
and  has  stated  that  the  said  Mahr  amount  was  paid  to  the
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petitioner  during  sustenance  of  their  conjugal  life  and  the
amount was handed over to her father. It is stated in the written
statement that the case is manipulated and designed and that
the  petitioner  is  a  whimsical  and  arrogant  lady  who  used  to
leave the respondent’s house frequently without consent of the
respondent and she was taken back on intervention of elders
and villagers  to  the conjugal  life  of  the respondent.  It  is  also
stated that the petitioner did not obey the legal command of the
respondent being her husband. Respondent has denied that he
is a carpenter by profession having an income of Rs. 15,000/-,
but has stated that he is a mere day labour who has to maintain
his  family.  It  is  stated  further  that  he  never  neglected  to
maintain his minor child and that he denies that the petitioner
has entitlement to the reliefs claimed and prays for dismissal of
the petition.

4. In  order  to  prove  the  case  petitioner  examined  herself  and
another witness namely Md. Abdul Ali. Respondent also adduced
evidence  of  two defence witnesses  including himself  and one
Md. Yusuf Ali. 

5. Upon hearing argument of both sides and materials available on
record the following points are taken up for decision:-

(i) Whether the respondent after pronouncing Talaq to the
petitioner  has  failed  to  pay  the  amount  of  Mahr  which  was
agreed to be paid to the petitioner at the time of her marriage,
or  at  any  time thereafter  and has  failed to  pay  maintenance
during Iddat as per Mohammedan law to which the petitioner is
entitled as per Section 3 of Muslim Women (Protection of Rights
on Divorce) Act, 1986?  

DISCUSSION, DECISION AND REASON THEREOF

6. Petitioner as PW 1 deposed in her evidence that after marriage
respondent took Rs. 30,000/- from her father but in June, 2016
he  again  raised  demand  of  Rs.  20,000/-  which  could  not  be
fulflled and in July, 2016 he communicated his Talaq to her by
post.  She  has  further  deposed  that  maintenance  for  Iddat,
unpaid Mahr, future maintenance and Stridhan were not given to
her though her father Abdul Kashem and uncle Jafar Ali claimed
the same from the respondent. PW 2 Md. Abdul Ali, uncle of the
petitioner,  has  also  supported  her  when  he  stated  in  his
evidence  that  after  Talaq  unpaid  Mahr,  future  maintenance,
maintenance  for  Iddat  etc.  were  not  mentioned  in  the  Talaq
Nama  which  he  produced  and  exhibited  as  Ext.  1.  In  cross
examination  of  PW 1  defence  put  suggestion  to  her  that  the
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unpaid  Mahr  was  paid  to  her  in  a  village  meeting which she
denied. 

7. To  counter  evidence  of  petitioner,  defence  examined  the
respondent as DW 1 has stated that after marriage the petitioner
used to go to her father’s house leaving her husband twice and
villagers settled the matter and they resumed conjugal life, and
that after birth of her son she went to her father’s house again
and even the respondent went there and stayed with her but he
was tortured and driven out therefrom, and that though she was
brought to her matrimonial house by the respondent she did not
stay and left him and thereafter fled the petition. But in cross
examination he has admitted that he did not pay maintenance
for Iddat period and future maintenance to the petitioner after
pronouncement of Talaq. He could not say as to when he paid
the  unpaid  Mahr  to  the  petitioner  allegedly  paid  during
sustenance of their marriage in the written statement.         

8. Section 3 of the Muslim Women (Protection of Rights on Divorce)
Act, 1986 says provides as under:

“3. Mahr or other properties of Musuim woman to be given
to her at the time of divorce.—(1) Notwithstanding anything
contained in any other law for the time being in force, a divorced
woman shall be entitled to— 

(a) a reasonable and fair provision and maintenance to be made
and paid to her within the iddat period by her former husband; 

(b) where she herself maintains the children born to her before
or  after  her  divorce,  a  reasonable  and  fair  provision  and
maintenance to be made and paid by her former husband for a
period of two years from the respective dates of birth of such
children; 

(c) an amount equal to the sum of mahr or dower agreed to be
paid to her at the time of her marriage or at any time thereafter
according to Muslim law; and 

(d)  all  the  properties  given  to  her  before  or  at  the  time  of
marriage or after her marriage by her relatives or friends or the
husband or any relatives of the husband or his friends. 

(2) Where a reasonable and fair provision and maintenance or
the amount of mahr or dower due has not been made or paid or
the properties referred to in clause (d) of sub-section (1) have
not been delivered to a divorced woman on her divorce, she or
any one duly authorised by her may, on her behalf,  make an
application  to  a  Magistrate  for  an  order  for  payment  of  such
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provision and maintenance,  mahr or  dower or  the delivery of
properties, as the case may be. 

(3) Where an application has been made under sub-section (2)
by a divorced woman, the Magistrate may, if he is satisfed that
— 

(a) her husband having sufcient means, has failed or neglected
to make or pay her within the iddat period a reasonable and fair
provision and maintenance for her and the children; or 

(b) the amount equal to the sum of mahr or dower has not been
paid or that the properties referred to in clause (d) of sub-section
(1) have not been delivered to her, make an order, within one
month of the date of the fling of the application, directing her
former husband to pay such reasonable and fair provision and
maintenance to the divorced woman as he may determine as it
and proper having regard to the needs of the divorced woman,
the standard of life enjoyed by her during her marriage and the
means of her former husband or, as the case may be, for the
payment  of  such  mahr  or  dower  or  the  delivery  of  such
properties  referred  to  in  clause  (d)  of  sub-section  (1)  the
divorced woman: 

Provided that if the Magistrate fnds it impracticable to dispose
of the application within the said period, he may, for reasons to
be recorded by him,  dispose of  the application after the said
period. 

(4) If any person against whom an order has been made under
sub-section (3) fails without sufcient cause to comply with the
order,  the  Magistrate  may  issue  a  warrant  for  levying  the
amount of maintenance or mahr or dower due in the manner
provided for levying fnes under the Code of Criminal Procedure,
1973 (2 of 1974), and may sentence such person, for the whole
or part of any amount remaining unpaid after the execution of
the warrant, to imprisonment for a term which may extend to
one  year  or  until  payment  if  sooner  made,  subject  to  such
person  being  heard  in  defence  and  the  said  sentence  being
imposed according to the provisions of the said Code.”

9. The  facts  of  marriage,  fxation  of  Mahr  at  Rs.  40,001/-  and
payment  of  prompt  Mahr  amounting  to  Rs  6,120/-  to  the
petitioner and birth of Nur Amin are admitted by the respondent
in his written statement. Respondent has also admitted that he
pronounced Talaq to the petitioner and communicated the same
to  the  petitioner.  The  respondent  as  DW  1  in  his  cross
examination also admitted that he did not pay maintenance for
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Iddat period and future maintenance to the petitioner. Though
the respondent in his pleading has stated that the unpaid Mahr
amounting  to  Rs.  33,881/-  was  paid  to  the  petitioner  during
sustenance  of  their  marriage,  yet  in  his  evidence  he  made
contradictory statement that the unpaid Mahr was paid in village
meeting, but he could not name anyone in whose presence he
paid the Mahr. Burden was on the respondent to prove that he
paid the Mahr, but he could not discharge the burden. 

10. Dower or Mahr may be defned as an amount which is  to be
given by the husband to his wife as a mark of respect at the time
of marriage. According to eminent jurist Abdur Rahim, Mahr or
Dower is either a sum of money or other form of property to
which  the  wife  becomes  entitled  by  marriage  and  it  is  an
obligation imposed by law on the husband as a mark of respect
for the wife. Dower can be divided into two categories- Specifed
Dower  and Unspecifed Dower.  Specifed Dower  can  again  be
divided into two categories- Prompt Dower and deferred Dower.
Prompt  Dower  is  payable  at  the  time  or  immediately  after
marriage and Deferred Dower is payable after consummation of
marriage. In our case the prompt dower is paid as admitted, but
the payment of deferred dower is not proved to have been paid
by the respondent even after pronouncement of Talaq to which
the petitioner is legally entitled.

11. Hon’ble  Supreme court  in  Danieu  Latif vs.  Union of  India
(2001)7 SCC 740 has held that that the “reasonable and fair
provision and maintenance” as per Section 3 of the Act, 1986
extending beyond the period of Iddat must be within the period
of Iddat. The Hon’ble Supreme court has further held that the
reasonable  and  fair  provision  and  maintenance  that  the
Magistrate can order her former husband to be made and paid to
her has to be worked out with reference to her needs, standard
of  life  enjoyed by her during her  marriage and means of  her
former husband. It may include provision for her residence, food,
clothes  and  other  articles.  As  far  as  status  of  husband,  the
petitioner in her pleading as well as evidence has stated that her
respondent  husband  is  a  carpenter  by  profession  having  an
income of Rs. 15,000/- per month. Respondent in his pleading as
well as evidence has stated that he is a mere day labour who
has  to  maintain  his  family.  Petitioner  could  not  adduce
substantive  evidence  that  her  respondent  husband  is  a
carpenter and that he has income of Rs.  15,000/-  per month.
Having considered the present day scenario, it is certain that the
respondent earns daily wage of Rs. 300/- if it is admitted that he
is  a  day  labour,  and  thus  his  income  per  month  would  Rs.
9,000/-.
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12. After  considering  all  facts  and  circumstances  and  the
status of  the husband the Court  is  of  the opinion that  a lump sum
amount  of  Rs.  30,000/-  would  be  a  fare  provision  for  the  future
maintenance of the petitioner. Furthermore, respondent has not made
any contention  that  the petitioner  has  remarried,  and  that  she  has
source of income to maintain her minor son. Furthermore, respondent
could not prove that the Stridhan of the petitioner were returned to
her. Thus, considering all aspects the petitioner is found entitled to the
unpaid  Mahr,  maintenance  for  Iddat  period,  fare  provision  for  her
future maintenance, maintenance for her minor son and value for her
Stridhan. 

ORDER

13. In  view  of  the  discussions  made  above  and  the  decisions
reached, it is directed that:-

(i) the  respondent  shall  pay  to  the  petitioner  Rs.  33,881/-
(Thirty  Three  Thousand  Eight  Hundred  Eighty  One)  only  as
unpaid Mahr, 

(ii) the respondent shall pay to the petitioner Rs. 2000/- (Two
Thousand)  only  as  maintenance  for  three  months  for  Iddat
period, 

(iii) the  respondent  shall  pay  to  the  petitioner  Rs.  30,000/-
(Thirty Thousand) only for her future maintenance,

(iv) the respondent shall pay to the petitioner Rs. 2000/- (Two
Thousand) only per  month for maintenance of  her  minor  son,
and 

(v) the Respondent shall  pay to the petitioner  Rs.  20,000/-
(Twenty Thousand) only for value of her Stridhan.

14. The case stands disposed of on contest.

15. Give a free copy of the judgment to the petitioner. 

Given under my hand and seal of this Court on this the 8 th day of
March, 2019 at Goalpara.

(Typed by me) ACHYUTANANDA SAIKIA
               SDJM(S), Goalpara 

ACHYUTANANDA SAIKIA
SDJM(S), Goalpara



Page 8 of 8

MCR 225/2016

APPENDIX

1. Witnesses for Prosecution 
P.W. 1: Musstt. Jesmina Khatun
P.W.2: Md. Abdul Ali

2. Witnesses for Defence  
D.W. 1: Md. Sofqul Islam
D.W. 2: Md. Yusuf Ali

3. Court Witnesses
NIL

4. Prosecution Exhibits 
Ext. 1: Talaq Nama
 

5. Defence Exhibits
NIL

6. Court Exhibits
NIL

ACHYUTANANDA SAIKIA
SDJM(S), Goalpara


