
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS , GOALPARA

GR 1790/2013 Under section  448/380/411 IPC

STATE  OF  ASSAM  

VS 

1. Md. Sahid Ali     

2. Md. Keramat Ali

  3. Md. Rakibul Islam

4. Sahjahan Ali      

5. Alomgir Hussain

                                                      …...........  Accused persons       

 

Present: - POOJA  DEVI, A.J.S.

              JMFC , GOALPARA

Advocates appeared. 

G. DEVI , Ld. APP,………………..… For the State.

Kuldip Malakar and Anowar Hussain......…For the Accused persons.

Date  of  Evidence:  29/08/14,  16/05/15,  30/01/16,  31/03/16,  30/06/16,

02/02/17, 29/07/17, 24/04/18 and 17/09/18

Date of Argument : 26/03/2019

Date of Judgment : 02/04/2019

J U D G M E N T

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

10/09/2013 at around 1:30 AM some miscreants had stolen TMT Rods,

Steel Pipes, Steel Plates etc. from the site of the plaintiff's company. It has

been stated in the FIR that although the security guard of the plaintiff's

company tried to apprehend the thieves, they managed to escape. It has
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been stated that the quantity of stolen materials were about 8/10 quintals

approx.  and the value of the same was around Rs.  50,000//.  The said

articles  were  stolen  from  M/S  Kohinoor  Steels  Pvt.  Ltd.  This  led  the

informant who was the then manager of M/S Kohinoor Steels Pvt. Ltd. to

file the instant case.

 

2. On receipt of the F.I.R, Mornoi P.S. Case No 121/13 u/s 446/380/411

I.P.C.  was  registered  and  investigated  into.  On  completion  of  the

investigation,  the Investigating Officer has submitted charge sheet  u/s

448/380/411 I.P.C. against the above noted accused persons.

3. In  pursuant  to  the  summons  issued,  the  above  named accused

persons appeared before the court and were allowed to go on bail. After

hearing both the side, and after going through the materials on record

charge  was  framed  U/S  448/380/411  I.P.C  was  then  read  over  and

explained  to  the  accused  persons  by  my  predecessor  to  which  they

pleaded not guilty and claimed to be tried. During trial prosecution side

has examined nine witnesses. In view of the evidence of the PWs, further

evidence  is  closed.  Examination of  accused  persons  u/s  313 Cr.P.C.  is

hereby dispensed with.

4. I have heard learned counsels for both the sides and gone through

the  evidence  and  record.  Upon  hearing,  the  following  point  for

determination has been framed to arrive at a definite conclusion. 

Points for determination are:

5. (i)  Whether  the  accused  persons  on  the  day  of  occurrence

unlawfully entered into the office premises of the informant which

was used as a place of custody of property with the intention to

commit theft and thereby committed an offence punishable under

section 448 IPC ?

 (ii)  Whether  the  accused  persons  on  the  day  of  occurrence

committed the offence of theft by moving some articles out of the

informant's  company  and  and  thereby  committed  an  offence

punishable under section 380 IPC ?
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(iii)  Whether  the  accused  person  on  the  day  of  occurrence

dishonestly received stolen property namely, TMT rods, steel pipes,

steel  plates  etc.  and  thereby  committed  an  offence  punishable

under section 411 IPC ? 

Decision and the reasons thereon:

 

To bring home an offence under Section 448 IPC, the prosecution

must  prove  a)  the  accused  committed  criminal  trespass;  b)  that  he

trespassed by unlawfully entering into or by remaining on the property

unlawfully after initial lawful entry; c) that such trespass was in respect of

a building tent or vessel; d) that such building, tent or vessel was used as

a  human  dwelling  or  as  a  place  of  worship  or  as  a  place  for  storing

property.

Essential  ingredients  of  section  380  IPC  which  has  also  been

charged against the accused person are, a) dishonest intention to take

property, b) the property must be movable, c) it should be taken out of

the  possession  of  another  person,  d)  it  should  be  taken  without  the

consent of that person, e) there must be some moving of the property in

order to accomplish or taking of it. In the instant case in hand it is seen

that  attempt  to  commit  theft  has  been  charged  against  the  accused

person. 

To  bring  home  charges  against  the  accused  person  for  offence

punishable  under  section  411  IPC,  the  following  ingredients  must  be

present. (I) That some property was stolen; (ii) That the accused received

or retained such property; (iii) That the accused received or retained such

property dishonestly; (iv) That the accused did so knowingly or having

reason to believe that such property was stolen.

 Now let me scan the prosecution witnesses in order to arrive at a

definite finding.
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6. After  scanning  the  evidence  of  PWs  on  record,  I  find  that  the

informant  of  this  case  has  not  been  examined.  Even  though  many

opportunities were given to the prosecution for adducing the evidence of

informant, but the informant did not turn up as a result of which evidence

of informant is dispensed with. After going through the evidence of PW.1, I

find that nothing material could not extracted from his evidence. PW.2,

Abdur  Razzak  who  is  the  seizure  witness  of  the  instant  case  in  his

evidence deposed that he knew the accused person Alomgir Hussain and

that about more than a year ago from the date of his deposing before this

court,  at  around  7/7:30  AM,  he  was  being  called  up  by  police  at

Nepalipath Bazar. PW.2 deposed that he was the then VDP secretary. PW.2

deposed that he went to the market place with the police and that the

police recovered some broken articles from the accused person Alomgir's

shop. PW.2 further deposed that the police thereafter along with him went

to accused person Alomgir's house and that they recovered some rods

from his house. PW.2 deposed that, police even searched a pond which

was behind the accused person's house, but nothing was recovered from

there. PW.2 deposed that he heard about the theft that was committed at

Kohinoor Paper Mill  at  Dakaidol.  PW.2 identified the Ext.1 which is the

seizure list and Ext.1(1) is his signature. While cross-examination, PW.2

deposed that nothing was recovered from the shop of accused person

Alomgir. PW.2 further deposed that about 2/2 ½ feet long rod about 10/12

numbers were found and seized by the police. PW.2 deposed that he do

not know the name of the brand of the said rods and that the rods were 8

cm to 12 cm in breadth. PW.2 while cross-examination further deposed

that the seizure list in which he gave his signature was not read out to

him. 

7. PW.3, Johirul Islam who is also a seizure witness did not depose

anything about the alleged incident or even about the seizure list. After

scanning the evidence of other PWs on record I find that none of the PWs

deposed anything material  about the alleged incident and further that

nothing material could be extracted out of their peace of evidence.
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8. I have gone through the seizure list which has marked as Ext.1.

PW.2 who is the seizure witness in his evidence deposed that about 10/12

number of rods were recovered from the house of Alomgir, whereas in the

seizure list it has been stated that about 450 Kg of rod were recovered.

There consist description of a seized vehicle, a seized motorcycle and five

number of Mobile phone in the seizure list marked as Ext.1. but from the

evidence of PW.2 it is seen that he has deposed noting about the other

seizure articles apart from 10/12 pieces of rods. Although, the said PW.2

deposed that  some rods  were  recovered  from the custody of  accused

person Alomgir, but nothing has been stated by him regarding whether

the said rods were stolen property. From the evidence of PW.2 who is the

seizure witness and after going through the seizure list, I find that there

exists contradiction as regard description of seized articles. Although, the

case  was  charge-sheeted  against  Alomgir  Hussain,  Md.  Sahid  Ali,  Md.

Keramat Ali, Md. Rakibul Islam and Sahjahan Ali, but nothing has been

deposed against the other accused persons apart from accused Alomgir

Hussain in the instant case. But even after going through the evidence of

PWs on record, I find that there exists no incriminating material against

the accused person Alomgir Hussain as well. 

9. I have already discussed the elements of section 448/380/411 IPC

in the instant case. After going through the evidence of PWs on record, I

find  that  there  exists  no  incriminating  material  against  the  accused

persons  Alomgir  Hussain,  Md.  Sahid  Ali,  Md.  Keramat  Ali,  Md.  Rakibul

Islam  and  Sahjahan  Ali  for  fixing  them  for  offence  punishable  under

section 448/380/411 IPC. There exists nothing on record to suggest that

the  accused  persons  on  the  day  of  occurrence  entered  into  the

informant's company and thereafter committed theft and further that the

accused persons were found in possession of  stolen properties.  In  the

light of  the above discussion,  I  find that  the prosecution has failed to

bring home charges against the accused persons for offence punishable

under  section  448/380/411  IPC,  as  such  the  accused  persons  Alomgir

Hussain, Md. Sahid Ali, Md. Keramat Ali, Md. Rakibul Islam and Sahjahan

Ali  are  hereby  acquitted  for  offence  punishable  under  section

448/380/411 IPC and set at liberty. 
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10. The bail bonds executed by the accused persons are extended for

next six months as per the Provisions of section 437A Cr.P.C. as amended

up to date. Surety is discharged.

11. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.  

             

12. Given under the hand and seal of this court on this 2nd day of April,

2019

                                                           POOJA DEVI

                                                      JMFC, GOALPARA

APPENDIX

PW1 – Klash Ali

PW2 – Abdur Rezzak

PW3 – Jahirul Islam

PW4 – Amir Ali

PW5 – Habibar Rahman

PW6 – Nisi Mohan Nath

PW7- Dulu Moni Daimary

PW8 – Kalyan Saud

PW9 – Akbar Ali

DOCUMENTS RELIED UPON BY THE PROSECUTION

EXHIBIT 1 – Seizure list

DW’S AND DOCUMENTS RELIED UPON BY THE DEFENCE

NONE.

                                                                                      POOJA DEVI

                                                                                 JMFC, GOALPARA

Typed By:

Rana Dey, Stenographer, Goalpara District Judiciary.
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