
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS , GOALPARA

G.R. 499/13 U/S 279/338 IPC

STATE  OF  ASSAM  VS  ASHRAFUL ALI

                                                                 Accused person       

Present: - POOJA  DEVI, A.J.S.

              JMFC , GOALPARA

Advocates appeared. 

G. DEVI , Ld. APP,………………..… For the State.

         ROFIQUL ISLAM….....……For the Accused person.

Date of Evidence: 14/11/2018

Date of Argument : 17/04/2019

Date of Judgment : 02/05/2019

J U D G M E N T

1. Prosecution case in brief as stated in FIR is that on 19/02/2013 at

around 4:30 PM FIR named accused person Golam Mostafa Mollah hit the

informant's five year old daughter who was standing by the side of the

PWD road with his motorcycle bearing No. ML-09-3873. It has been stated

in the FIR that the aforesaid person was riding his motorcycle at a very

high speed and he was coming from Joleswar market. It has been stated

that  as  a  result  of  the  accident,  the  informant's  daughter  sustained

injuries and she was hospitalized and this led the informant to file the

instant case.

2. On receipt of the F.I.R Lakhipur  P.S. Case No 119/13 u/s 279/338

I.P.C.  was  registered  and  investigated  into.  On  completion  of  the

investigation,  the Investigating Officer has submitted charge sheet  u/s
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279/338 I.P.C.  against  the accused  person  Ashraful  Ali.  Other  accused

persons are not sent up for trial.

3. In pursuance to the summons issued, the above named accused

person appeared before the court and was allowed to go on bail. After

hearing both the side, and after going through the materials on record

substance  of  accusations  U/S  279/338  I.P.C  was  then  read  over  and

explained to the accused person by my predecessor to which he pleaded

not guilty and claimed to be tried. During trial prosecution side examined

three witnesses. After completion of the prosecution evidence, recording

of statement of the accused person as per Section 313 Cr.P.C has been

dispensed with.

4. I have heard learned counsels for both the sides and gone through

the  evidence  and  record.  Upon  hearing  the  following  point  for

determination has been framed to arrive at a definite conclusion.

Point for determination are:

5. (i)  Whether  on  the  day  of  occurrence  the  informant’s  daughter

sustained grievous injuries as a result of an accident caused by a

vehicle ? 

           (ii) Whether the driver of the vehicle drove the vehicle in a rash or

negligent manner and caused the accident due to his negligence or

rashness? 

  (iii) Whether on the day of occurrence the accused person drove

the said vehicle ?

Decision and the reasons thereon:

Now let me scan the prosecution witnesses in order to arrive at a

definite finding.

6. PW1,  Shahjahan  Ali  who  is  the  informant  of  this  case  in  his

evidence deposed that he knew the accused person Ashraful Ali.  PW.1

further deposed that on 19/02/2013 at around 4:30 PM when he was at
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Guwahati,  is mother called him up and told him that his five year old

daughter Sahanaz Ahmed met with an accident in front of their house.

PW.1  further  deposed  that  his  daughter  was  taken  to  Barpeta  Civil

Hospital and she was treated accordingly. PW.1 further deposed that the

number of the motorcycle causing the accident was ML-09-3873. PW.1

identified the Ext.1 which is the FIR and Ext.1(1) which is his signature.

PW.1 while cross-examination deposed that, he stated before the police

that  Golam Mustafa  Mollah caused the accident  of  his  daughter.  After

going though the evidence of PW.2 and PW.3, I find that nothing material

could be extracted from their evidence.

7. I have gone through the FIR marked as Ext.1. PW.1 in his evidence

deposed  that  the  FIR  named  accused  person  Golam  Mustafa  Mollah

caused the accident, but perusal of charge-sheet transpires that the case

has been charge-sheeted against accused person Ashraful Ali. After going

through the materials on record, I find that there exists no incrimination

against the said accused person Ashraful Ali. 

 

8. On going through the above evidence and upon perusal of the case

record, it appears that there was no denial on the part of the defence

regarding the injury sustained by the victim. It was also not denied that

the  injury  was  caused  as  a  result  of  an  accident.  As  such  from  the

materials available it can safely be held that on the day of occurrence,

the  informant’s  daughter  sustained  grievous  injuries  as  a  result  of  an

accident caused by vehicle.

9. In respect of the point number (ii) none of the witnesses stated

about the rash or negligent driving on the part of the alleged vehicle. The

ingredient of section 279 I.P.C. is rash or negligent driving on public way,

the ingredient of section 338 is causing grievous hurt by an act which

endangers human life etc. It is seen that the victim sustained grievous

hurt as a result of accident, but there exists no iota of evidence regarding

rash or negligent driving on the part of the driver.
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10. The only question remains for determination is whether the driver

drove the vehicle in a rash and negligent manner. In the instant case, I

find that there exist no eye witness of the accident caused. There is no

other witnesses available to show the fact of rashness or negligent on the

part of the driver of the vehicle. So virtually there is no evidence at all in

this respect showing rash or negligent driving on the part of the driver. 

11. From the above discussion it appears that prosecution has failed to

prove the prime ingredients of offence punishable u/s 279/338 i.e. rash or

negligent driving on the part of the driver of the alleged vehicle causing

the accident and also as to the identity of the driver of the said vehicle. In

spite  of  the  fact  that  due  to  vehicular  accident  the  victim  sustained

grievous injury, I have no option but to held the accused as not guilty for

the  offence  u/s  279/338  I.P.C.  for  lack  of  sufficient  legal  evidence.

Accordingly,  accused  Ashraful  Ali  is  acquitted  from  the  charges  u/s

279/338 I.P.C. and set at liberty. 

12. The bail bond executed by the accused person is extended for next

six months as per the Provisions of section 437A Cr.P.C. as amended up to

date. Surety is discharged.

13. The seized articles i.e. the vehicles and the documents be returned

to its owner.

14. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.  

             

15. Given under the hand and seal of this court on this 2nd day of May,

2019.

                                                           POOJA  DEVI

                                                        JMFC,  GOALPARA
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APPENDIX

PW1 – Shahjahan Ali

PW2 – Mofidul Islam

PW3 – Billal Hussain

DOCUMENTS RELIED UPON BY THE PROSECUTION

Ext.1 – FIR

DW’S AND DOCUMENTS RELIED UPON BY THE DEFENCE

NONE.

                                                                                      POOJA DEVI

                                                                                 JMFC, GOALPARA

Typed By:

Rana Dey, Stenographer, Goalpara District Judiciary.
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