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J U D G M E N T

1. The prosecution case in brief is that on 28/07/2012 at around 1 PM,

the  accused  persons  named  in  the  FIR  unlawfully  entered  into  the

informant's  court  yard  and  thereafter  the  accused  persons  started

quarreling  with  the  informant's  wife  Jamela  Khatun  over  an  issue

regarding  their  Duck.  It  has  been  further  stated  in  the  FIR  that  the

accused person thereafter restrained the informant's wife and assaulted

her thereby causing injuries to her and further threatened her with dire

consequence. It has been stated that when his son Juran Ali, Abu Sayad,

Abul Asad, Sofiur Rahman and daughter-in-law Sukhjaan went there, the

accused persons even assaulted them as a result of which he filed the

instant case against the accused person.

2. On  receipt  of  FIR  by  the  Lakhipur P.S.  Case  No  420  u/s

147/447/324/325/506  I.P.C.  was  registered  and  investigated  into.  On

completion of the investigation, the Investigating Officer has submitted

charge  sheet  u/s  341/323/325/354/506/34  I.P.C.  against  the  accused

persons Aynal Hoque, Azahar Ali, Monohar Ali, Mainal Hoque and Abdur

Noor. Accused Bazlul Basid and Johara Khatun are not sent up for trial. 

3. In pursuant  to  the summons issued,  initially  the charge-sheeted

accused persons namely Aynal  Hoque,  Azahar  Ali,  Monohar Ali,  Mainal

Hoque and Abdur Noor appeared before the court and were allowed to go

on  bail  and  thereafter,  charge  was  framed  against  the  said  accused

persons namely Aynal Hoque, Azahar Ali, Monohar Ali, Mainal Hoque and

Abdur  Noor  under  section  341/323/325/354/506/34  IPC  by  my

predecessor  and  thereafter,  evidence  were  recorded  accordingly.  Then

vide order  dated 28/07/2017 accused persons Bazlul  Basid  and Johara

Khatun  were  impleaded  as  accused  persons  in  the  instant  case  and

thereafter,  on  01/11/2017  substance  of  acquisition  under  section

447/323/341/34 IPC  was read  over  and explained to the said  accused

persons by my predecessor to which they pleased not guilty and claimed

to be tried. During trial prosecution side examined nine PWs and three

CWs. The defence did not adduce any evidence in support of his case.
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From the  manner  of  cross-examination  of  PWs  and  from the  answers

given  by  the  accused  persons  Aynal  Hoque,  Azahar  Ali,  Monohar  Ali,

Mainal  Hoque,  Abdur  Noor,  Bazlul  Basid  and  Johara  Khatun  while

recording their statement under section 313 CrPC, I find that the defence

case is of total denial.

4. I have heard learned counsels for both the sides and gone through

the  evidence  on  record.  The  learned  defence  counsel  submitted  that

there  exists  major  contradiction  in  the  testimony  of  prosecution

witnesses. It has also been submitted by the learned counsel that the eye

witnesses of this case was declared as hostile by the prosecution. Learned

defence counsel submitted that the medical officer of this case has not

stated anything about the nature of injury sustained by the victims in his

report.  He further pressed on the issue that  not  a single independent

witnesses was examined by the prosecution. Defence side relied upon the

following judgments : (2017) 4 SCC (Cri) 711, (2017) 13 SCC 597, (2017)

4 SCC (Cri) 15, (2017) 8 SCC 125, (2001) 3 SCC 147 and 2005 (4) GLT 86.

Upon hearing the following point for determination has been framed to

arrive at a definite conclusion.

Points for determination are:

5. (i) Whether  the  accused  persons  Bazlul  Basid  and  Johura

Khatun  on  the  day  of  occurrence  in  furtherance  of  common  intention

unlawfully entered into the informant's courtyard and thereby committed

an offence punishable under section 447/34 of IPC ?

(ii) Whether the accused persons Azahar Ali, Bazlul Basid, Abdul

Nur, Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque on the

date  of  occurrence  in  furtherance  of  common  intention  wrongfully

restrained Abdus Salam and Jamela Khatun and thereby committed an

offence punishable under section 341/34 of IPC ?

(iii) Whether the accused persons Azahar Ali, Bazlul Basid, Abdul

Nur, Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque on the

day of occurrence in furtherance of common intention voluntarily caused
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hurt to Jamela Khatun, Juran Ali, Abu Sayed, Abul Asad, Sofior Rahman

and Sukjan and thereby committed an offence punishable under section

323/34 IPC ?

(iv) Whether the accused persons Azahar Ali, Bazlul Basid, Abdul

Nur, Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque on the

day of occurrence in furtherance of common intention voluntarily caused

grievous hurt to Jamela Khatun, Juran Ali, Abu Sayed, Abul Asad, Sofior

Rahman and Sukjan and thereby committed an offence punishable under

section 325/34 IPC ?

(v) Whether the accused persons Azahar Ali, Bazlul Basid, Abdul

Nur, Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque on the

day of occurrence in furtherance of common intention assaulted or used

criminal force to Jamela Khatun and Sukjan with the intention to outrage

their  modesty  and  thereby  committed  an  offence  punishable  under

section 354/34 IPC ?

(vi) Whether the accused persons Azahar Ali, Bazlul Basid, Abdul

Nur, Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque on the

day of  occurrence  in  furtherance  of  common intention threatened the

informant and the victims of this case and thereby committed an offence

punishable under section 506/34 IPC ?

Decision and the reasons thereon:

This is a case under section 447/341/323/325/354/506/34 of IPC, I find it

necessary  to  discuss  the  essential  ingredients  of  section

447/341/323/325/354/506/34 of IPC before considering the evidence on

record of PWs. 

6. To bring home an offence under section 447 IPC the prosecution is

to prove that (I) Entry into or upon property in the possession of another;

(ii) If such entry is lawful, then unlawfully remaining upon such property;

(iii) Such entry or unlawful remaining must be with intent – (a) to commit

an offence or (b) to intimidate, insult or annoy any person in possession

of the property.
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7. To bring home an offence under section 341 IPC, the prosecution is

to prove that (I) That there was same voluntarily obstruction caused (ii)

That the obstruction was such as to prevent any person from proceeding

in any direction (iii) That the person obstructed had a right to proceed in

that direction. iv) the obstruction here implies physical obstruction though

it  may be caused by used of  physical  force  as  well  as  by the use of

menaces or threat. 

8. In order to attract the provision under section 323 IPC which deals

with the punishment for voluntarily causing injury simple hurt. It has to be

proved that the accused persons inflicted injury which is simple in nature

upon the victim voluntarily. The intention of the accused persons has to

be proved in this regard.

9. To bring home an offence under section 325 IPC the prosecution is

to prove that (I) that the accused caused grievous hurt to any person (ii)

that  such  hurt  was  caused  voluntarily  (iii)  that  such  a  case  was  not

provided by Section 335 IPC. Thus, hurt caused must fall within any one

or more ingredients as mentioned in section 320 of the I.P.C.

10. Again,  the  essential  ingredients  of  Section  354 IPC  are  (i)  That

there was an assault or use of criminal force to any woman; (ii) That such

an assault or insult was intended to outrage (or knowing it to be likely to

outrage) the modesty of such woman. Thus, section 354 of IPC includes

within it the offences of criminal force or assault. The offence of criminal

force is defined under section 350 of the IPC and it provides that whoever

intentionally uses force to any person, any offence, or intending by the

use of such force to cause, or knowing it to be likely that by the use of

such force he will cause injury, fear or annoyance to the person to whom

the force is used, is said to use criminal force to that other.

11. To bring home an offence under Section 506 IPC, the prosecution is

to  prove,  1)  threatening  a  person  with  any  injury,  i)  to  his  person,

reputation or property, ii) to the person or reputation of any one in whom

that person is interested; 2) the threat must be with intent, i) to cause

alarm to that person, ii) to cause that person to do any act which he is not
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legally  bound  to  do  as  the  means  of  avoiding  the  execution  of  such

threat, iii) to cause that person to omit to do any act which that person is

legally  entitled to do as the means of  avoiding the execution of  such

threat.

Now let me scan the prosecution evidences in order to arrive at a

definite finding.

12. PW1, Abdus Salam, informant of this case, deposed in his evidence

that  he  is  the  informant  of  the  instant  case.  He  knows  the  accused

persons.  The  occurrence  took  place  about  1½  years  ago  at  between

12:00 PM to 12:30 PM.  He was reading 'The Namaz' at his home. After

Namaz, he found that Juran Ali, Abul Asad, Sayad Ali @ Abu Sayed were

laying there. Thereafter, he took them to hospital. And filed ezahar in the

police station. No occurrence took place regarding the issue of killing of

duck. I have gone through FIR as Ext.1. After going through the FIR and

from the deposition of PW.1 who is the informant of this case, I find that

there exists contradiction between the two. Although, PW.1 Abdus Salam

filed the instant case, but while deposing before this court, he has stated

noting about the alleged incident.

13. PW2, Musstt. Monowara Khatun, deposed in her evidence that the

informant Abdus Salam is his father. She knows the accused persons. The

occurrence took place about 2 years ago. At about 12 PM, when she was

at home, she heard some noises and went to the nearby field and saw

that accused Saiful  Islam,  Azahar,  Ainal,  Bazlur,  Abdul  were assaulting

Juran Ali.  Azahar assaulted Juran Ali on his head with a ‘Kodal’ and as a

result, Juran Ali’s head was injured. Later on, the local people pacified the

quarrel. PW.2 while cross-examination deposed that there was a dispute

regarding  land  between  both  the  parties.  PW.2  further  deposed  while

cross-examination that the accused persons of this case even file a case

against Jurna, Sayed and Kader. It is seen that Juran is a victim of the

instant case.
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14. PW.3 and PW.4 were declared as hostile  by the prosecution and

nothing could be extracted from their piece of evidence. 

15. PW5, Juran Ali, in his evidence, deposed that the informant Abdus

Salam is his father.  He knows the accused persons. On 28/07/2012, at

about  12 pm,  when he returned to  his  house from Ujir  Char  with  his

daughter Benara Khatun, he found that the accused persons were present

in his courtyard and they were assaulting his mother Jamela Khatun.  On

his arrival in his courtyard of his house, accused Ajahar had beaten on his

head with a ‘Kodal’ (spade) and his head was cracked. After hearing their

hue and cry, his brothers Abu Sayed, Asad, Robial and Safial came to the

place  of  occurrence  and  the  accused  persons  also  assaulted  them.

Thereafter, the villagers came and pacified the matter. Later on, when his

father came to know about  the incident,  he lodged the ezahar  in  the

police station. The said PW.5 Juran Ali who is the victim of this case while

cross-examination deposed that over the same incident as depicted by

him, the accused persons had also given a case against them and that he

is appearing in that case. The said PW.5 while cross-examination deposed

that at the time of occurrence Azgash, Shahjahan, Foizuddin and Rustom

were there at the place of occurrence. Although, he deposed that the said

persons  were  at  the place  of  occurrence,  but  after  going through the

evidence of  PWs, I  find that Azgash,  Shahjahan,  Fozuddin and Rustom

were not examined as prosecution witnesses. 

16. PW6, Jamela KHatun, deposed in her evidence that the complainant

is her husband and accused persons are her neighbours. About 3 years

ago, when she was in her house, a quarrel took place between her and

Azahar regarding ducklings.  Accused Azahar,  Abdul,  Kuddus etc.  came

and attacked her son Juran Ali with stick and ‘Kodal’. Azahar attacked his

son on his head with a ‘Kodal’.  Accused Abdul attacked his son on his

hands with a stick. Thereafter, she brought her son to Lakhipur Hospital.

17. PW7, Sukjan Nessa, deposed in her evidence that complainant is

her father-in-law. She knows the accused persons. The incident took place

about 4 years ago at about 1 pm. At that time, she was in her home.
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When her father-in-law went to the field of the accused persons to bring

their ducks, the accused persons scolded her father-in-law with abusive

languages.  Accused  Monohar,  Azahar,  Abdus  and Aynal  came to  their

house armed with lathi and had beaten her brother-in-law Asad Ali and

her  son-in-law Juran  Ali.  As  a  result,  Juran  Ali  received  cracking  head

injury.  When  she  went  forward  to  save  them,  accused  Abdus  Ali  had

beaten her on her head. They received injuries. Her head was cracked.

They were treated at Lakhipur hospital.

18. PW8,  Janabir  Das,  Medical  Officer  of  this  case,  deposed  in  his

evidence that on 28/07/2012, while he was working as a Senior Medical

and Health Officer, Lakhipur PHC, he examined one Juran Ali, son of Md.

Abdul Salam. Upon examination, he found that a triangular area of scalp 2

inch x 2 inch x 2 inch lacerated in the frontal area of head. Small painful

swelling at multiple sides in the body. Weapon of injury: caused by sharp

weapon. No comments regarding nature of injury. (2) Sofior Islam, son of

Md. Abdul Salam. His finding was abrasion in upper and lower eye lid of

left eye; complaints of blurred vision, caused by blunt weapon and no

comments regarding nature of wound. (3) Abul Asad, son of Md. Abdul

Salam, and finding was a large haemotoma in the left elbow are with an

abrasion over it; abrasion on right thumb, one linean abrasion 1½ inch in

the mid frontal  area along with a small  abrasion of  1 cm to its  right,

caused by blunt weapon. No comment regarding its nature. (4) Jamela

Khatun, wife of Abdul Salam. His finding was no injury seen, tenderness

present  at  multiple  sites  in  the  body,  simple  injury  caused  by  blunt

weapon.  (5)  Abu  Sayed,  son  of  Md.  Abdul  Salam,  finding  was  small

abrasion  near  wrist  of  left  hand  and  tenderness  with  restriction  of

movement of  thumb, caused by blunt weapon, no comment regarding

nature. (6) Sukjan Nessa, wife of Abul Kalam and the finding was painful

swelling  at  multiple  sites  of  head,  caused  by  blunt  weapon  and  no

comment  regarding  nature.  All  patients  except  Jamela  Khatun  were

referred to Goalpara Civil Hospital for further evaluation. Exhibit 1 is the

injury report and exhibit 1(1) is his signature. While cross-examination of

the said MO deposed that injuries received by Juran Ali could also have
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been received by hitting over a sharp object. I have also gone though the

injury report of the victims. After going though the report it is seen that

nature of injuries of victim Juran Ali, Sofiur Islam and Md. Abdul Salam

was not ascertained by the MO.

19. PW9, Anowar Hussain, investigating officer of this case, deposed in

his evidence that on 28/07/2012, he was posted as Attached Officer at

Lakhipur police station. On the same date, OC of Lakhipur police station

received a written ezahar and it was registered as Lakhipur PS case no.

420/12 under section 147/447/324/325/506 of the IPC and endorsed him

to investigate the case. Accordingly, he went to the placae of occurrence

on 29/07/2012, had drawn this skatch map, examined the witnesses. As

the victims had already undergone treatment, he collected the medical

report. Thereafter, he arrested the accused persons and released them on

bail. Thereafter, he submitted the charge-sheet in this case other section

341/323/325/354/506/34 of IPC. Ext.1 is the sketch map Ext.1(1) is his

signature. Ext.2 is the charge-sheet Ext.2(1) is his signature. PW.9 while

cross-examination deposed that PW.5 Juran Ali had not stated before him

that accused person Azahar had beaten him on his head with a spade.

The said PW.9 further deposed while cross-examination that PW Jamela

Khatun had not stated before him while recording her statement under

section 161 CrPC that Azahar, Abdul, Nur,  Monnaf had assaulted them

and further that Azahar assaulted Juran with a spade in his head. From

the cross-examination of the IO I find that the credibility of the evidence

deposed  by  Juran  Ali  and  Jamela  Khatun  regarding  the  fact  that  the

accused person Azahar Ali on the day of occurrence assaulted Juran Ali in

his head with a spade has been shaken.  

20. CW1, Abu Sayed, deposed in his evidence that complainant is his

father. He knows the accused persons, they belong to their village. On

28/07/2012 at around 1 PM, he was at his paddy field. One of his ducks

entered into the peddy field  of  the accused persons  and the accused

persons broke the leg of the duck and came to their house armed with

lathi  and fala.  Accused Azahar,  Iynal,  Moinal,  Monuhar,  Gafur  came to

their house and had bitten his mother Jamela Khatun with lathi. He was
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bitten with lathi and Kodal by accused Azahar, Iynal, Monuhar, Moinal and

Gafur.  He received injuries on his hand and his elder brother Juran Ali

received cracking head injuries. They were treated at Lakhipur Hospital.

21. CW2, Saofiour Islam deposed in his evidence that complainant is

his father. He knows the accused persons. Incident took place in the year

2012. At around 1 PM, while he was working in his paddy field, accused

Azahar,  Iynal,  Abdus,  Gofur  and  Moinal  came to  their  house  and  had

bitten his mother with lathi. Accused Azahar had bitten his elder brother

Juran Ali with Kodal on his head. Accused Iynal had bitten him with lathi

on  his  head.  As  a  result  all  of  them received  injuries  and  they  were

treated at Lakhipur hospital..

22. CW3,  Abul  Asad,  in  his  evidence,  deposed  that  he  knows  the

informant  as  well  as  the  accused  persons  of  the  instant  case.  The

occurrence took place about 5 years ago at about 1 PM.  Accused Aynal

killed  one  of  their  duck.  Thereafter,  the  accused  Azar,  Aynal,  Moynal,

Monowar, Abdul Noor, Johara Khatun and Bozala Basi came to their house

along with sharp weapons. The accused persons assaulted him as well his

family members. They assaulted him as well as Juran Ali and Abul Sayed.

As a result of the said incident, they received injuries on their persons.

The accused persons hit Sofior Ali on his head and as a result, he received

cracking head injury. The accused persons assaulted one Suhanjan and as

a result, she received injuries on her person. They got treatment in the

Goalpara Civil Hospital. He was unable to do anything due to the fracture

of  his  hand.  Thereafter,  the  informant  lodged  the  instant  case  in  the

police station. Police inquired him.

23. After going through the evidence of the victims of this case, I find

that there exists contradiction as regard the fact pertaining as to who

inflicted injury and on whom. Although, Juran Ali deposed that accused

Azahar had assaulted him on his head with a spade, but after scanning

the evidence of other victims, I find that the said statement has not been

corroborated by them and thus, I find that the same cannot be believe.

Further,  after  scanning  the  evidence  of  all  the  prosecution  witnesses
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along with the court witnesses, I also find that the essential ingredients of

section 447/341/325/354/506/34 IPC has discussed above has also not

been brought into forefront in the instant case. None of the prosecution

witnesses and the court witnesses in their evidence deposed that on the

day  of  occurrence  the  accused  person  unlawfully  entered  into  the

informant's  court-yard  and  thereafter  caused  grievous  injuries  to  the

victims. There is nothing on record to suggest that the accused persons

further on the day of occurrence unlawfully restrained Jamela Khatun and

Abdus Salam and further that they disrobe the modesty of Jamela Khatun

and  Sukjan  Nessa  by  using  force  on  them.  Thus,  from  the  materials

available on record, the accused persons  Azahar Ali, Bazlul Basid, Abdul

Nur,  Monohar  Ali,  Johura  Khatun,  Moinal  Hoque  and  Ainal  Hoque  are

hereby  acquitted  from  offence  punishable  under  section

447/341/325/354/506/34 IPC except for section 323 IPC.

24. From the evidence of the PWs and CWs as well one thing becomes

clear that on the day of occurrence there was a commotion between the

accused persons and the victims of this case as a result  of  which the

victims  sustained  injuries.  The  injury  sustained  by  the  victims  are

apparent  from  the  medical  report  which  has  been  exhibited  by

prosecution as Ext.2. The medical report further suggest that the injuries

sustained by the victims are simple in nature. 

25. After going though the evidence of  the victims,  I  find that  they

have been able to establish in their evidence that the accused persons on

the day of occurrence assaulted them as a result of which they sustained

simple injuries. Thus, I find that the prosecution has been able to prove

it's  case beyond all  reasonable doubt against the accused persons for

offenece punishable under section 323 IPC. From the materials available

on  record,  the  accused  persons   Azahar  Ali,  Bazlul  Basid,  Abdul  Nur,

Monohar Ali, Johura Khatun, Moinal Hoque and Ainal Hoque are hereby

found guilty for offence punishable under section 323 IPC and as such

they are convicted for the said section. 
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 26. Heard the accused persons on the point of sentence. The accused

persons submitted that they are indigenous persons and that if they will

be sentenced to imprisonment, their families will suffer a lot. It is also

seen that all the accused persons are old aged persons.

27. Now, comes to the question of extending the benefit of Probation of

Offenders Act, 1958. Section 3 of the said Act reads as the power of the

court  to  release certain offender after admonition when any person is

found guilty of  having committed an offence punishable under section

379 or section 389 or section 381 or section 404 or section 420 of IPC or

any offence punishable with imprisonment not more than 2 years or with

fine or with both under the Indian Panel Code, or any other law and no

previous conviction was proved against him and the court by which the

person  is  found  guilty  is  of  the  opinion  that  having  regard  to  the

circumstances of the case including the nature of the offence and the

character  of  the  offender,  it  is  expedient  to  do  so  notwithstanding

anything contained in any other laws for the time being in force, the court

may instead of sentencing him to any punishment release him after due

admonition.

28. In the instant case in hand after taking into account, the nature of

the offence committed by the accused persons and also the fact that the

accused persons being a poor and old aged persons, I find it to be a fit

case  to  extend  the  benefit  of  Probation  of  Offenders  Act.  Thus,  the

convicted persons are hereby released from the instant case after due

admonition.

29. Furnish free copy of the judgment to the convict immediately.

30. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.
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31. Given under the hand and seal of this court on this 8th day of April,

2019.

                                                                       POOJA  DEVI

                                                                   JMFC, Goalpara

 

APPENDIX

PROSECTION WITNESS AND EXHIBITS

PW1 – Abdus Salam

PW2 – Monowara Khatun

PW3 – Ali Azgar

PW4 – Shah Jamal

PW5 – Juran Ali

PW6 – Jamela Khatun

PW7 – Sukjan Nessa

PW8 – Janabir Das/MO

PW9 – Anowar Hussain/IO

CW1 – Abu Sayed

CW2 – Sofior Islam

CW3 – Abul Asad
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PROSECTION EXHIBITS

Ext.1- Injury report

Ext.2 - Charge-sheet

DEFENCE WITNESS AND EXHIBITS

NONE

                                                                   POOJA  DEVI

                                                                 JMFC, Goalpara

Typed by

Rana Dey, Stenographer Goalpara district Judiciary
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