
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS , GOALPARA

GR 2303/14 Under section  456/380/511/411 IPC

STATE  OF  ASSAM  VS  Abdul Jolil …...........  Accused person       

 

Present: - POOJA  DEVI, A.J.S.

              JMFC , GOALPARA

Advocates appeared. 

G. DEVI , Ld. APP,………………..… For the State.

Akbor Ali         ….....….........…For the Accused person.

Date of Evidence: 04/06/15, 29/07/15, 24/06/16, 22/12/16 and 22/02/17

Argument & Judgment : 11/03/2019

J U D G M E N T

1. Prosecution case in brief as stated in the FIR is that on the dat of

occurrence at about 12:30 PM the accused person Abdul Jolil entered into

the shop of the informant by breaking the lock and thereafter when he

was about to steal some of the commodities of the shop, persons named

Lalchan Ali, hafijur Rahman and Johirul Islam caught the accused person

red handed.  This led the informant to file the instant case.

 

2. On  receipt  of  the  F.I.R, Baguan  P.S.  Case  No  131/14  u/s

461/380/411 I.P.C. was registered and investigated into. On completion of

the investigation, the Investigating Officer has submitted charge sheet u/s

467/380/411 I.P.C. against the above noted accused person.

3. The accused person was arrested and produced before this court.

Thereafter,  he  was  enlarged  on  bail.  But  then  the  accused  failed  to

appear before court as a result of which WA was issued against him and
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he  is  in  judicial  custody  now.  Copies  under  section  207  CrPC  was

furnished to the accused persons. After hearing both the sides, and after

going through the materials on record, charge U/S 456/380/511/411 I.P.C

was framed and contents of charge was then read over and explained to

the accused person by my predecessor to which he pleaded not guilty

and  claimed  to  be  tried.  During  trial,  prosecution  side  examined  five

witnesses including the IO. The defence did not adduce any evidence in

support of his case. From the manner of cross-examination of PWs and

from  the  answer  given  by  the  accused  person  while  recording  his

statement under section 313 CrPC, I find that the defence case is of total

denial.

4. I  have  heard  learned  counsels  for  both  the  sides.  Learned  APP

submitted that there exists incriminating materials against the accused

person and as such prayed for  conviction  of  the accused person.  The

defence on the other hand submitted that the vital  ingredients  of  the

sections charge against the accused person has not been proved in the

instant case. Upon hearing, the following points for determination have

been framed to arrive at a definite conclusion.

Points for determination are:

5. (i) Whether  the accused person on the day of occurrence entered

into the shop of Merazul Hoque by breaking the lock in the wee

hours and thereby committed an offence punishable under section

456 IPC ?

         (ii) Whether the accused person on the day of occurrence tried to

remove some articles from the shop of the informant dishonestly

without the consent of the informant and thereby committed an

offence punishable under section 380/511 IPC ?

(iii)  Whether  the  accused person  on  the  day of  occurrence  was

found in possession of some stolen articles ?

Decision and the reasons thereon:

Essential  ingredients  of  section  456  IPC  are,  a)  entry  into  any

building, tent or vessel used as human dwelling with any of the following
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intention  to  commit  an  offence,  b)  to  intimidate  insult  or  annoy  any

person in possession of such property, after having taken precautions to

conceal such house trespass from some person who has right to exclude

or eject from the trespasser from the building, tent or vessel c) trespass

was after sunset or before sunrise. To bring home charge of an offence of

lurking house trespass under section 456 IPC, the prosecution must prove

existence of the above noted ingredients. 

Essential  ingredients  of  section  380  IPC  which  has  also  been

charged against the accused person are, a) dishonest intention to take

property, b) the property must be movable, c) it should be taken out of

the  possession  of  another  person,  d)  it  should  be  taken  without  the

consent of that person, e) there must be some moving of the property in

order to accomplish or taking of it. In the instant case in hand it is seen

that  attempt  to  commit  theft  has  been  charged  against  the  accused

person. 

To  bring  home  charges  against  the  accused  person  for  offence

punishable  under  section  411  IPC,  the  following  ingredients  must  be

present. (I) That some property was stolen; (ii) That the accused received

or retained such property; (iii) That the accused received or retained such

property dishonestly; (iv) That the accused did so knowingly or having

reason to believe that such property was stolen.

 Now let me scan the prosecution witnesses in order to arrive at a

definite finding.

6. PW.1,  Merazul  Hoque  who  is  the  informant  of  the  case  in  his

evidence deposed that on the day of occurrence the accused person had

broken  into  his  shop  which  is  situated  at  Jhunkaipara.  PW.1  further

deposed that the accused person entered his house by breaking the lock.

PW.1 further deposed that some of the people who were nearby the shop

apprehended the accused and informed him about the matter which led

him to file the instant case. PW.1 identified Ext.1 which is the FIR lodged
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by him and Ext.1(1) which is his signature. PW.1 further identified Ext.2

which is the seizure list and Ext.2(1) which is his signature.

7. PW.2,  Lalchan  Ali  in  his  evidence  deposed  that  on  the  day  of

occurrence he heard some sound coming from a shop standing in front of

his house and hearing so, when he went out, he saw that the small door

of the shop was broken. Thereafter, he started screaming that “thief has

come”. PW.2 further deposed that he thereafter caught the thief from the

shop of Merazul Hoque. The said PW.2 while cross-examination deposed

that when he started shouting, Johirul and Mozibur went to the place of

occurrence  and  thereafter,  many  people  went  there,  but  he  do  not

remember  their  names.  PW.2  further  deposed while  cross-examination

that as he along with the others caught hold of the accused person, the

accused could not commit the theft. PW.2 further deposed while cross-

examination that she he went to the place of occurrence, the accused

person was inside the shop. PW.2 deposed that the distance between his

house and the shop is about 5 feet.

8. PW.3,  Johirul  Islam in  his  evidence  deposed  that  on  the  day  of

occurrence he was in his house, when he heard Lalchan Ali screaming.

PW.3 deposed that he heard Lalchan Ali  screaming about a thief. PW.3

deposed that thereafter, he went to the place of occurrence along with

other co-villagers and thereafter, they apprehended the accused person

and handed him over to the police. The said PW.3 while cross-examination

deposed that his house is opposite to the place of occurrence and further

that  there  are  houses  of  other  people  named Nur  Salam,  Mazed and

Dilwara Begum near the place of occurrence.  PW.3 further deposed while

cross-examination that the accused person was inhabitant of a different

village and further that the said accused person entered into the shop of

fair price on the day of occurrence.

9. PW.4,  Banamali  Das  who  is  the  IO  of  the  case  in  his  evidence

deposed as regard the manner of investigation carried on by him. The

said  PW.4  (IO)  in  his  evidence  deposed  that  he  arrested  the  accused

person and thereafter, forwarded him to the court. PW.4 further deposed
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that he seized one broken lock from the place of occurrence. The said

PW.4 identified Ext.2 which is the seizure list and Ext.2(2) which is his

signature.  PW.4  identified  Ext.3  which  is  the  sketch-map  and  Ext.3(1)

which is his signature. PW.4 further identified Exi.4 which is the charge-

sheet submitted by him and Ext.4(1) which is his signature.

10. PW.5, Hafizur Rahman in his evidence deposed that the incident

took place on 13/10/2014 at around 12/12:30 PM. PW.5 further deposed

that on the day of occurrence while he was sleeping, he heard Lalchan Ali

screaming that there was a thief.  PW.5 deposed that after hearing so,

when he went out he saw the accused person inside the fair price shop.

PW.5 further deposed that he along with Lalchan Ali  apprehended the

accused person. PW.5 further deposed that there are many people who

gathered  at  the  place  of  occurrence  and that  the  VDP Secretary  was

informed  about  the  matter.  PW.5  deposed  that  thereafter,  police  had

arrested  the  accused  person.  While  cross-examination,  the  said  PW

deposed that although the incident took place inside the shop, but none

of the articles of the shop were removed. PW.5 further deposed that the

accused person entered into the shop on the day of occurrence.  PW.5

further deposed while cross-examination that his house is nearby to the

house of the informant and that near their house, there are the houses of

Laizuddin  and  Sayed.  PW.5  further  deposed  that  at  the  time  of

occurrence, there were many people who gathered there.

11. I have gone the FIR which is marked as Ext.1. After going through

Ext.1  and after  taking  into  account,  the  evidence  of  PW.1  who is  the

informant of the case, I find that the evidence deposed by PW.1 tallied

with  Ext.1.  The  fact  as  stated  by  the  PW.1  that  the  accused  person

entered his shop by breaking the lock has been subsequently proved by

Ext.2 which is the seizure list vide which the broken lock was seized. I

have gone through Ext.2 which is the seizure list. The fact that on the day

of occurrence the accused person entered into the shop of the informant

by breaking the lock of the shop has also been stated that PW.2, PW.3 and

PW.5 in their  evidence.  From the evidence of  PWs,  it  becomes crystal

clear that on the day of occurrence the accused person was found inside
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the shop of the informant and thereafter, he was being apprehended by

PW.2, PW.3 and PW.5. PW.4 who is the IO of the case also identified the

seizure list marked as Ext.2 and Ext.2(2) which is his signature. Thus, the

seizure list which consist details of the seized articles which is the broken

lock has also been proved in the instant case in hand. From the manner of

cross-examination  of  the  PWs,  I  find  that  there  are  exists  nothing  to

impeached the credibility of the said witnesses or to hold that whatever

they deposed in their evidence in chief are false statement.

12. I have already discussed the essential ingredients of section 380

IPC in the instant case in hand.  In  order to hold the person guilty for

attempt  of  theft,  it  has  to  be  proved  that  the  accused  person  with

dishonest intention to take a movable property out of the possession of

another person without the consent of such person attempted to move

such property in order to accomplish to taking of it. In the instant case in

hand after scanning the prosecution witnesses, I  find that none of  the

witnesses  stated  anything  about  any  attempt  made  by  the  accused

person for dishonestly taking away any articles out of the possession of

the  informant's  shop  without  his  consent.  Section  511  IPC  deals  with

inchoate crimes. In order to prove that a person attempted to commit

theft,  the  essential  ingredients  of  theft  has  to  be  proved.  But  in  the

instant  case in hand the prosecution has failed to prove the essential

ingredients of section 380 of IPC by adducing sufficient legal evidence.

13. Now, when it comes to section 411 IPC which has also been charge

against the accused person, I find that none of the prosecution witnesses

have  deposed  anything  regarding  receiving  or  retaining  or  any  stolen

property  dishonestly  by  the  accused  person.  Thus,  the  existence  of

section 411 IPC against the accused person in the instant case has been

ruled out. It is seen that the prosecution has failed to bring home charges

against  the  accused  person  for  offence  punishable  under  section

380/511/411  IPC,  as  such  the  accused  person  Abdul  Jolil  is  hereby

acquitted for offence punishable under section 380/511/411 IPC.
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14. Now, from the evidence of PWs on record, the fact that the accused

person on the day of occurrence was found in the shop of the informant

by breaking the lock has been proved. I have gone though section 456

IPC. Although the prosecution has failed to prove the existence of section

380/511/411 IPC,  but  it  cannot  be  ruled  out  that  the  accused  person

trespassed into the fair price shop of the informant by breaking its lock at

night,  without  any  criminal  intend.  The  accused  person  must  have  a

criminal intention for accomplishing which he entered into the shop of the

informant on the day of occurrence. The existence of the seizure list and

the  evidence  deposed  by  the  prosecution  witnesses,  I  find  that  the

essential ingredients of section 456 IPC has been satisfied in the instant

case.  Although,  section  380/511/411  IPC  has  not  been  proved  in  the

instant case, but the fact that the accused person entered into the shop

of the informant by breaking the lock of the door with criminal intention

cannot ignored. Thus, it is seen that the prosecution has been able to

bring home charges against accused person for offence punishable under

section 456 IPC beyond all reasonable doubt. Thus, accused Abdul Jolil is

hereby convicted for offence punishable under section 456 IPC.

15. Heard the accused person on the point of sentence. The accused

person submitted that he is a poor person and the sole bread earner of

the  family  and  therefore,  he  prayed  for  not  sentencing  him  with

imprisonment. Perusal of case record reveals that the accused person was

arrested on 24/09/2018 on the strength of NBWA issued against him and

since then, he is in judicial custody till today.

16. Now, comes to the question of extending the benefit of Probation of

Offenders Act, 1958. Section 3 of the said Act reads as the power of the

court  to  release certain offender after admonition when any person is

found guilty of  having committed an offence punishable under section

379 or section 389 or section 381 or section 404 or section 420 of IPC or

any offence punishable with imprisonment not more than 2 years or with

fine or with both under the Indian Panel Code, or any other law and no

previous conviction was proved against him and the court by which the

person  is  found  guilty  is  of  the  opinion  that  having  regard  to  the
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circumstances of the case including the nature of the offence and the

character  of  the  offender,  it  is  expedient  to  do  so  notwithstanding

anything contained in any other laws for the time being in force, the court

may instead of sentencing him to any punishment release him after due

admonition.

17. In the instant case in hand after taking into account, the nature of

the offence committed by the accused person and also the fact that the

accused being a poor person is languishing in judicial custody for more

than 6 months, I find it to be a fit case to extend the benefit of Probation

of Offenders Act. Thus, the convict Abdul Jolil is hereby released from the

instant case after due admonition.

18. Furnish free copy of the judgment to the convict immediately.

19. Seized  articles  if  any  be  returned  back  to  his  owner  after  due

inquiry

20. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.

21. Given under the hand and seal  of  this court  on this 11 th day of

March, 2019.

                                                           POOJA DEVI

                                                      JMFC, GOALPARA
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APPENDIX

PW1 – Merajul Hoque

PW2 – Lanchan Ali

PW3 – Johirul Islam

PW4 – Banamali Dai/IO

PW5 – Hafizur Rahman

DOCUMENTS RELIED UPON BY THE PROSECUTION

EXHIBIT 1 – Ezahar

EXHIBIT 2 – Seizure list

EXHIBIT 3 – Sketch map

EXHIBIT 4 – Charge-sheet

DW’S AND DOCUMENTS RELIED UPON BY THE DEFENCE

NONE.

                                                                                      POOJA DEVI

                                                                                 JMFC, GOALPARA

Typed By:

Rana Dey, Stenographer, Goalpara District Judiciary.
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