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                                                JUDGEMENT

 

1. The  prosecution  story  in  brief  as  revealed  from  the  Ejahar  is  that  on

05.05.2014  the  accused  took  Rs.  one  lakh  thirty  thousand  from  the

informant  and  he  promised  that  he  will  return  the  money  within  two

months and it was written in the deed of agreement. After passing of two

months the accused did not return the money. The informant asked for the

money from the accused again and again. But, the accused did not return

the  money  and  abused  her  in  filthy  language.  The  accused  person

misappropriated the money of the informant and cheated her.

2. The police at Baguan P.S. received and registered the Ejahar as Baguan

P.S. Case No. 147/14, conducted its investigation and on completion of the

same, laid down the charge-sheet u/s 406/506 IPC.

3. The accused person entered appearance and was enlarged on bail. The

charge was framed and the contents of the charge u/s 406/506 IPC are

then read over and explained to the accused person to which he pleaded

not guilty and claimed to be tried. Hence, this trial.

4. Prosecution  has  examined seven witnesses  in  support  of  its  case.  The

statement of the accused person is recorded u/s 313 CrPC. However, he

denied all the allegations made upon them. The defence, however, did not

adduce any evidence.

5. I  have heard the arguments advanced by the learned counsels of both

sides. I have meticulously perused the case record.

POINT FOR DETERMINATION:

1 Whether the accused person on 05.05.2014 being entrusted with

Rupees one lakh thirty thousand by the informant refused to return

the same to the informant in subsequent time and dishonestly used

that money thereby committed offence u/s 406 IPC?

2 Whether  the  accused  threatened  the  informant  with  dire

consequence and thereby committed offence u/s 506 IPC?
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 DISCUSSION,DECISION AND REASON THEREOF:

         I have gone carefully through the entire evidence and materials on

record.

         PW1 Hamida Khatun deposed that she is the informant. She knows

the accused person. She gave Rs.1 lakh 30 thousand to the accused. He

promised that he will return the money within 2-3 months. But he did not

return  the money.  The accused gave signature in  an  agreement  while

taking the money. The witnesses were present at the time of making the

agreement. Police took that agreement but later on it was returned to her.

The accused did not return the money. Later on, she filed a case against

the  accused.  Exhibit  1  is  the  ejahar  and  exhibit  1(1),(2),(3)  are  her

signature. Exhibit 2 is the seizure list, Exhibit 2(1) is her signature. Police

interrogated her.

     In cross examination she deposed that the accused took money from

her on 05.05.2014.The accused did not give signature in revenue stamp

at the time of taking the money. She did not file any money suit in court.

She denied the suggestion that she prepared a false deed to file a case

against the accused. She denied the suggestion that she gave money to

the accused and she has filed a false case.

        PW2 Abdul Awal deposed that the informant is his wife. He knows the

accused. The incident took place on 05.05.2014 at 2.00-2.30 p.m. The

accused took Rs.1 lakh 30 thousand from his wife. The informant gave the

money to the accused by selling her land of her father.  The informant

gave  money to  the  accused by  making  an  agreement  at  the  shop of

Moynuddin Tailor. The informant sought the money from the accused after

two months.  But,  the accused did  not  return the money.  The accused

abused his wife in obscene language. As the accused did not return the

money therefore, his wife had to take help of law. Police also interrogated

him.

       In cross examination he deposed that his wife gave money to the

accused at 5% interest. It was not mentioned in the agreement after what

time  the  money is  to  be  returned to  the  informant.  There  is  no  case

pending against the accused person. No document is submitted in this
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case regarding selling of land by the informant. He did not state before

police that he gave Rs.75,000 to the accused. He denied the suggestion

that no money was given to the accused. He denied the suggestion that

he has deposed falsely.

      PW3 Abdul  Aziz  deposed  that  he  knows  the  informant  and  the

accused. The incident took place about three years ago on 05.05.2014 at

1.30-2.00 p.m. At that time he was at the shop of a tailor. His name was

Moinuddin. At that time one person named Awal came to that shop and

told that he will give money to one person named Wajuddin Sheikh. He

waited  for  some  time.  After  some  time  Wajuddin  came  to  that  shop.

Rupees 1 lakh 30 thousand was given to the accused. Wajuddin brought

one deed. He did not read that deed. Awal told him to give signature in

that deed. The money was to be returned within 2-3 months. He came to

know  that  Wajuddin  did  not  return  the  money.  He  and  Awal  went  to

Member of District Council Bodir Mulla and informed the matter. When he

asked Wajuddin about the money he cut the phone and the phone was

switched off. Police interrogated him.

     In cross examination he denied the suggestion that he did not state

before police that he went to the shop of tailor on 05.05.2014.He did not

read the deed. He does not know what was written in the deed. He denied

the suggestion that he did not state before police that he and Awal went

to the house of MDC and he called to Wajuddin and Wajuddin switched off

the phone. He denied the suggestion that at the time of agreement of

money he was not present. He denied the suggestion that he has deposed

falsely.

     PW4 Abdul Kalam deposed that he knows Hamida Khatun and the

accused  person.  The  incident  took  place  about  two  years  ago.  The

incident  took  place  at  about  8.00  p.m.  Police  came  to  the  house  of

Hamida. Police took his signature. He heard from Hamida that Wajuddin

took money from Hamida. He took Rs.1 lakh 30 thousand. Exhibit 2 (2) is

his signature in Exhibit 2.
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In cross examination he deposed that he does not know on what

day Wajuddin took money from Hamida. The Zimma Nama was not read

over to him.

      PW5 Hafizur Rahman Mandal deposed that he knows the informant

and the accused. The incident took place about 3-4 years ago. He heard

that there was some argument between Hamida and Wajuddin. Police took

his signature. Exhibit 2 is the seizure list, Exhibit 2(3) is his signature.

       In cross examination he deposed that he does not know about the

incident.

     PW6 Moinuddin Sheikh deposed that he knows the informant and the

accused  person.  He  does  not  know  the  time  of  the  occurrence.  The

incident took place about three years ago. He does not know whether the

transaction for money happened or not. He gave signature as Abdul Awal

is his brother.

    PW7 I.O Pinak Pani Nath deposed that he was ASI at Baguan P.S. on

24.11.2014.On that day the O.C. registered a case as Baguan P.S. case no.

147/14 u/s 420/406/506 IPC. That case was filed by Hamida Khatun w/o

Abdul Awal. He went to the place of occurrence. He went to the house of

the informant and examined the witnesses. One copy of the agreement

was seized from the informant. He completed the investigation and filed

the charge sheet u/s 420/406/506 IPC. Exhibit 2 is the seizure list  and

Exhibit 2(4) is his signature. Exhibit 3 is the charge sheet and Exhibit 3(1)

is his signature.

         In cross examination he deposed that he does not know whether

there  arises  any  civil  case  for  transaction  of  money  through

agreement.PW Abdul Aziz did not state before him that on 05.05.2014 he

went  to  the  tailor  shop.  Abdul  Aziz  did  not  state  before  him  about

executing deed of agreement. Abdul Aziz did not state before him that he

made phone call to the accused and he found his phone to be switch off.

He denied the suggestion to be false.

           I have heard the Learned Counsels for both the sides and have

meticulously perused the testimonies of the PWs.   
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        In the present case it has been contended by the informant that the

accused person took debt  of  Rupees one lac thirty  thousand from the

informant by making an agreement. But, as per the promise the accused

did not return that money after passing of two months.PW2 deposed that

his wife gave that money to the accused at the rate of 5% interest.

       However, it is noteworthy to be mentioned here that the deed of

transaction of money is not exhibited by the prosecution side.

      So, in the present case it cannot be known whether the money given

by the informant to the accused was as consideration of something or the

said amount of money was borrowed by the accused.

     PW3 deposed that he was present at the time of transaction. Rupees

one lakh 30 thousand was given to the accused. Wajuddin brought one

deed. He did not read that deed. 

      So, PW3 did not read the deed and he has knowledge why the money

was given to the accused.

      PW1 deposed that the witnesses were present at the time of making

the agreement. However, it is not testified by the informant who were the

witnesses present at the time of making the deed.

       On the other hand, PW2 and PW3 deposed that the agreement took

place at the tailor  shop of Moinuddin. However, PW6/Moinuddin Sheikh

deposed  that  he  does  not  know  whether  the  transaction  for  money

happened or not. He gave signature as Abdul Awal is his brother.

      So, after perusal of the testimonies it is perceived that it cannot be

known with clarity whether the accused was entrusted with the money by

the informant and whether it was misappropriated by him. On the other

hand, the PWs have not testified how and in what manner the accused

person criminally intimated the informant and the victim. 

      Thus, in view of the above discussions it is seen that the prosecution

has failed to prove the ingredients of offence alleged against the accused

person u/s 406/506 IPC beyond reasonable doubt.
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                                          ORDER

Hence, considering the above discussion, the accused Owazuddin Sheikh

is not found guilty of the charges under Section 406/506 IPC.

Hence, the accused person Owazuddin Sheikh is acquitted of the charges

under Section 406/506 IPC and set at liberty forthwith.

The Bail bonds of accused are extended for a period of 6 (six) months from

today as per Section 437A, Criminal Procedure Code.

Given in my hand and under the seal of this court on this the 12 th day of

December, 2019.                                                        

     

                                                                  Smti Jyoti Rupa Haloi.

                                                 Judicial Magistrate First Class, Goalpara.

                                           APPENDIX

A Prosecution Witnesses: PW1 Hamida Khatun

                                  PW2 Abdul Awal

                                  PW3 Abdul Aziz

                                  PW4 Abdul Kalam

                                  PW5 Hafizur Rahman 

                                  PW6 Moinuddin Sheikh

                                  PW7 Pinak Pani Nath  

A Defence Witnesses:        None

B Prosecution Exhibits:      Exhibit 1:Ejahar

                                    Exhibit 2: Seizure List

                                    Exhibit 3: Charge sheet

C Defence Exhibits:           None 

 

                                                                  Smti Jyoti Rupa Haloi.

                                                  Judicial Magistrate First Class, Goalpara.
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