
GR 1742/16
STATE VS SHAHAR ALI AND OTHERS

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, GOALPARA

G. R. Case No.   1742/16

Under Section 448/354/506/34 of I.P.C.

STATE OF ASSAM

v.

1. Shahar Ali

          2. Khudeja Khatun

            3. Abul Kalam Azad

   4. Jalal Sheikh

....... Accused persons

PRESENT: Pooja Devi, A.J.S.

Judicial Magistrate First Class,

Goalpara.

For the Prosecution: Smti G. Devi, Assistant Public Prosecutor

For the Defence: Wazed Ali, learned Advocate.

Evidence recorded on: 04/04/18, 16/07/18, 30/10/18 and 11/12/18

Argument heard on: 25/04/2019

Judgment delivered on: 20/05/2019
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             JUDGMENT

1. The prosecution's case in brief as stated in the FIR is that the bamboo trees that

were planted in the house of the accused persons often used to fall within the

boundary  of  the  informant's  land  and  when  the  informant  asked  the  accused

persons to severe the bamboo trees, the accused persons used to abuse her using

filthy language and further threatened her that they will dismantle her house. It

has  been  stated  that  the  informant  even  placed  the  matter  before  the  village

headman, but the accused persons did not turn up for any sort of settlement. It has

been further stated in the FIR on 24/06/2016 at around 7 AM due to continuous

rain, the bamboo trees of the accused persons again fell on the informant's land

and when the informant went to the accused persons asking them to severe the

bamboo  trees,  accused  No.1  Shahar  Ali  abused  the  informant  using  filthy

language and thereafter entered into her house unlawfully and with ill intention

the  said  accused  person  showed  the  informant  his  private  part  by  raising  his

clothes. The informant further stated that the accused person further dragged her

to his house and disrobed her with the intention to commit rape upon her, but she

raised hue and cry, as a result of which the nearby people went there and stopped

the accused person. The informant further  stated that the accused person even

threatened her  not  to  give any sort  of  complaint  against  him and this  led  the

informant to file the instant case.

2. The complainant filed a complainant case before the learned CJM, Goalpara and

thereafter exercising power under section 156(3) CrPC, the case was forwarded to

Baguan PS for investigation. On receipt of the complaint petition, Baguan  P.S.

Case No 101/16 u/s 448/354B/376/511/34 I.P.C. was registered and investigated

into. On completion of the investigation, the Investigating Officer has submitted

charge  sheet  u/s  294/506/34  I.P.C.  against  the  accused  persons  Shahar  Ali,

Khudeja Khatun, Jalal Ali and Abul Kalam Azad.

3. In pursuance to summons issued the accused persons appeared before this court

and were allowed to go on bail.  After  hearing both the side,  and after  going

through the materials on record charge under Section 448/354/506/34 IPC was

2



GR 1742/16
STATE VS SHAHAR ALI AND OTHERS

framed which was then read over and explained to the accused persons by my

predecessor to which they pleaded not guilty and claimed to be tried. During trial,

prosecution side examined five witnesses including the IO. The defence did not

adduce  any  evidence  in  support  of  his  case.  From  the  manner  of  cross-

examination of PWs and from the answer given by the accused persons while

recording their statements under section 313 CrPC, I find that the defence case is

of total denial.

4. I  have heard learned counsels for both the sides.  Learned APP submitted that

there exists incriminating materials against the accused person and as such prayed

for conviction of the accused person. The defence on the other hand submitted

that the vital ingredients of the sections charge against the accused person has not

been  proved  in  the  instant  case.  Upon  hearing,  the  following  points  for

determination have been framed to arrive at a definite conclusion.

5. Points for determination:-

I Whether the accused person persons on the day of occurrence in furtherance

of common intention unlawfully entered into the house of the informant and

thereby used force on her with intention to outrage her modesty and thereby

committed an offence punishable under section 448/354 IPC ?

II Whether the accused person persons on the day of occurrence in furtherance

of common intention to cause alarm to her and thereby committed an offence

punishable under section 506 IPC ?

6. Decision and Reasons thereof:- 

Let me stands the prosecution witnesses in order to refer conclusion. 

This is a case under section 448/354/506/34 of IPC, I find it necessary to discuss

the essential ingredients of section 448/354/506/34 of IPC before considering the

evidence on record of PWs. 

7. To bring home an offence under Section 448, IPC the prosecution must prove a)

the  accused  committed  criminal  trespass;  b)  that  he  trespassed  by  unlawfully
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entering into or by remaining on the property unlawfully after initial lawful entry;

c)  that  such trespass  was in  respect  of  a  building tent  or  vessel;  d)  that  such

building, tent or vessel was used as a human dwelling or as a place of worship or

as a place for storing property. Apart from the above, the prosecution side must

prove that complainant has been in possession of the property in question.

8. The essential ingredients of Section 354 IPC are (i) That there was an assault or

use  of  criminal  force  to  any  woman;  (ii)  That  such  an  assault  or  insult  was

intended to outrage (or knowing it to be likely to outrage) the modesty of such

woman. Thus, section 354 of IPC includes within it the offences of criminal force

or assault. The offence of criminal force is defined under section 350 of the IPC

and it provides that whoever intentionally uses force to any person, any offence,

or intending by the use of such force to cause, or knowing it to be likely that by

the use of such force he will  cause injury,  fear or annoyance to the person to

whom the force is used, is said to use criminal force to that other.

9. To bring home an offence under Section 506 IPC, the prosecution is to prove, 1)

threatening a person with any injury, i) to his person, reputation or property, ii) to

the person or reputation of any one in whom that person is interested; 2) the threat

must be with intent, i) to cause alarm to that person, ii) to cause that person to do

any act which he is not legally bound to do as the means of avoiding the execution

of such threat, iii) to cause that person to omit to do any act which that person is

legally entitled to do as the means of avoiding the execution of such threat.

10. Let me scan the prosecution witnesses in order to refer conclusion. 

11. PW.1, Sahera Khatun who is the informant of this case in her evidence deposed

that on the day of occurrence some bamboo trees fell in her land as a result of

which she went to Sahar, Jalal and Kalam asking them to severe those trees, but

they refused to do so. PW.1 deposed that when she said that she will cut down the

trees by her own, the accused persons abused her and threatened that they will

pullout her eyes and further will do bad things with her. PW.1 further deposed that

in the evening hours the accused persons went to her boundary and abused her.
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PW.1 further deposed that Faruk, Taleb, Shah Ali and many others threatened her

and went away and thereafter she went to her house. PW.1 deposed that on the day

of “Roza” when she asked Sohor to cut down the bamboo trees which was leaning

towards her boundary, he refused to do so and thereafter, Sohor dragged her to his

house and pulled her clothes and thereafter, he himself open his clothes. PW.1

deposed that when she raised hue and cry Sonabhanu and Mojibor went there and

stopped him. From the cross-examination of PW.1, I find that the credibility of the

said witness is impeached as because she herself admitted that many of the facts

that she stated in her evidence in chief was not stated by her before the police and

even in the FIR. PW.1 in her evidence deposed that when she raised hue and cry

Mojibor went there for her rescue, but the said Mojibor Rahman was examined as

PW.2. Mojibor Rahman in his evidence deposed that on the day of occurrence

when he was sleeping in the morning, he heard some noises and when he went out

he got to know that there was a fight between Sahera and the accused persons.

PW.2 further deposed that he only heard about the incident.

12. It  is  seen that the evidence of PW.1 and PW.2 are totally contradictory.  PW.1

deposed that Mojibor Rahman went to the place of occurrence and rescued her,

where as PW.2 deposed that he only heard about the incident. Moreover, after

going through the FIR, I find that many new facts were deposed by the informant

in her evidence which were not stated in the FIR.

13. After going through the evidence of PW.3 and PW.4, I find that nothing material

could be drawn out from their evidence. The said two PWs stated nothing about

the alleged incident.

14. PW.5 who is the IO of this case in his evidence deposed that about the manner in

which he carried out the investigation. From the cross-examination of said PW.5 it

is seen that there exists contradiction in the evidence deposed by PW.1 who is the

informant of this case and the statement which the said PW.1 had given before the

IO as per section 161 CrPC.

15. Considering  the matter  in  entirety,  I  find that  there exists  contradiction in  the

evidence of witnesses and further that the evidence deposed by PW.1 who is the
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informant of this case cannot be relief upon as because it is seen that there exists

no parity in between the evidence deposed by PW.1 and the FIR lodged by her as

regard the alleged incident.

16. In the light of the above discussion I find that the prosecution has failed to bring

home charges against the accused persons for offence punishable under section

448/354/506/34. Prosecution has failed to prove its case beyond all  reasonable

doubt,  as such the accused persons Shahar Ali,  Khudeja Khatun, Jalal  Ali  and

Abul Kalam Azad are hereby acquitted from the charge u/s 448/354/506/34 IPC

and set at liberty.

17. The bail bonds executed by the accused persons are extended for next six months

as per the Provisions of section 437A Cr.P.C. as amended up to date. Surety is

discharged.

18. Judgment is pronounced in open court. Case is disposed of on contest.

       

19. Given under the hand and seal of this court on this 20th day of May, 2019.

                                                                                                             (Pooja Devi)
                                                                                                        J.M.F.C., Goalpara 
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                                                           APPENDIX

1. PROSECUTION WITNESSES:
PW.1- Sahera Khatun
PW.2 – Mojibor Rahman
PW.3 – Maksed Ali
PW.4 – Fafikul Islam
PW.5 – Banamali Das (IO).

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS (BY PROSECUTION SIDE):

Ext.1- Sketch-map
Ext.2 - Charge-sheet

 4. EXHIBITS (BY DEFENCE SIDE):
NIL.

 
 
                                                                                                                 (Pooja Devi)                           

                                                                                                 J.M.F.C, Goalpara

Typed By:
Rana Dey, Stenographer, Goalpara District Judiciary.
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