
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS , GOALPARA

GR 568/2015 Under section  341/323/394 IPC

STATE  OF  ASSAM  VS  ABDUL HAMID …...........  Accused person      

 

Present: - POOJA  DEVI, A.J.S.

              JMFC , GOALPARA

Advocates appeared. 

G. DEVI , Ld. APP,………………..… For the State.

Ashim Mobarak         ….....….........…For the Accused person.

Date of Evidence: 05/10/16, 06/02/17, 24/04/18, 29/05/18, 30/10/18 and

18/02/19

Date of Argument : 06/05/2019

Date of Judgment : 22/05/2019

J U D G M E N T

1. Prosecution case in brief as stated in the FIR is that on 14/03/2015

at around 6 PM the accused person Abdul Hamid restrained the informant

in front of the house of Nur Uddin and thereafter attacked him with a

piece of wood thereby causing injury on his head and various part of his

body.  It  has  been  stated  that  on  receiving  injury  he  fell  down  and

thereafter the accused person took away Rs. 25,000/- from him and this

led the informant to file the instant case.

 

2. On receipt of the F.I.R, Baguan P.S. Case No 38/15 u/s 341/325/394

I.P.C.  was  registered  and  investigated  into.  On  completion  of  the

investigation,  the Investigating Officer has submitted charge sheet  u/s

341/323/394 I.P.C. against the accused person namely Abdul Hamid.
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3. In  pursuance  to  summons  issued  the  accused  person

appeared before this  court  and was allowed to go on bail.  After

hearing both  the side,  and after  going through the materials  on

record charge under Section  341/323/394 IPC was framed which

was then read over and explained to the accused person by my

predecessor to which he pleaded not guilty and claimed to be tried.

During trial, prosecution side examined six witnesses. The defence

did  not  adduce  any  evidence  in  support  of  his  case.  From  the

manner of cross-examination of PWs and from the answer given by

the accused person while  recording his  statement  under  section

313 CrPC, I find that the defence case is of total denial.

4. I  have  heard  learned  counsels  for  both  the  sides.  Learned  APP

submitted that there exists incriminating materials against the accused

person and as such prayed for  conviction  of  the accused person.  The

defence on the other hand submitted that the vital  ingredients  of  the

sections charge against the accused person has not been proved in the

instant case and as such prayed for acquittal of the accused person.

5.  Upon hearing, the following points for determination have been

framed to arrive at a definite conclusion.

Points for determination are:

6. (i)  Whether  the accused person on the day of  occurrence

prevented the informant from moving in a direction in which he has

a  right  to  move  and  thereby  committed  an  offence  punishable

under section 341 IPC.

(ii) Whether the accused person on the day of occurrence

voluntarily  caused  simple  hurt  to  the  informant  and  thereby

committed an offence punishable under section 323 IPC ?

(iii) Whether  the accused person on the day of occurrence

voluntarily  caused  simple  hurt  on  the  informant  and  thereafter

forcibly  took  away  some  of  Rs.  25,000/-  out  of  the  informant's
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possession  and thereby committed  an offence  punishable  under

section 394 IPC ? 

Decision and the reasons thereon:

 Now let me scan the prosecution witnesses in order to arrive at a

definite finding.

7. PW.1, Mullak Chan Ali  in his evidence deposed that the incident

took place on 14/03/2015 at around 6 PM. PW.1 deposed that at the time

of  occurrence  he  was  engaged  with  the  work  of  supplying  stone  for

construction of road at a place called Kokardanga and that on the day of

occurrence he had a sum of Rs. 1,50,000/- with him to be given to his

labourers. PW.1 deposed that after distribution of the money, a some of

Rs. 20,000/- was left with him and that when he stopped his bike in front

of the house of Nur Uddin for the purpose of receiving a phone call, the

accused person went there and then assaulted him on his head with a

block  of  wood  and  thereafter  snatched  away  Rs.  20,000/-  from  his

possession.  PW.1 further  deposed that  as a result  of  the blow,  he got

severe injury on his head and further that six stitches were done on his

head injury. PW.1 further deposed that thereafter he lodged an FIR with

Baguan PS.  PW.1 identified Ext.1  which is  the FIR  lodged by him and

Ext.1(1) which is his signature.

8. PW.2, Aminul Islam in his evidence deposed that the incident took

place on 14/03/2015 at around 6 PM. PW.2 deposed that at the time of

occurrence the informant was engaged with the work of supplying stone

and that on the day of the incident on hearing hue-and-cry when he went

to the place of occurrence, he saw that the informant was lying on the

ground and that he sustained some injuries on his head. PW.2 further

deposed that he was being informed by PW.1 that the accused person

assaulted him on his head with a wooden block and thereafter snatched

away  Rs.  25,000/-  from him.  PW.2  further  deposed  that  thereafter  he

along with some other people took the informant to Baguan hospital.
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9. After  going  through  the  evidence  of  PW.3  and PW.4,  I  find  that

nothing material could be drawn out from their evidences as they have

not deposed anything material about the alleged incident.

10. PW.5 who is the IO of this case in his evidence deposed the manner

in which he carried out his investigation. PW.6 who is the MO of this case

in his evidence deposed that on 14/03/2015 he examined Mullukchan Ali

and that on examination he found lacerated injury on the left side of the

forehead of the victim measuring 1 x ¼ cm and that the injury was fresh.

PW.6  further  deposed  that  the  nature  of  the  injury  was  simple  and

weapon used was blunt.

11. I have gone through the cross-examination of PW.1, PW.2, PW.5 and

PW.6. The offences charged against the accused person are punishable

under section 323/394/341 IPC. After going through the evidence of PW.1

it is seen that the said PW who is the informant and victim of the case has

not deposed anything of the manner that the accused person on the day

of occurrence prevented him from moving in a direction in which he has

right to move. The materials required for punishing a person for wrongful

restrain is totally absent in the instant case in hand, as such the accused

person is acquitted for offence punishable under section 341 IPC and set

at liberty.

12. Further charge under section 394 IPC has also been framed against

the accused person. In order to fix a person for offence punishable under

section 394 IPC which deals with voluntarily causing hurt for committed

robbery, the prosecution has to establish the existence of the element of

robbery. In the instant case in hand PW.1 who is the informant of this case

deposed that the accused person on the day of occurrence assaulted him

and thereafter snatched Rs. 20,000/- from him.

13. I have gone through the FIR which is marked as Ext.1. In the said

FIR, the informant stated that the accused person snatched Rs. 25,000/-

from him on the day of occurrence. PW.5 who is the IO of this case while

cross-examination deposed that the informant had not stated before him
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that the accused person took away Rs. 20,000/- from him on the day of

occurrence. Thus, it is seen that there exists contradiction as regard the

amount of money alleged to have been robbed by the accused person

from the informant. Moreover, the fact that the accused person on the

day of occurrence snatched away money from the informant has also not

been deposed by other PWs in their evidences. PW.2 although deposed as

regard the said fact, but he is found to be a hearsay witness in the instant

case. Considering the matter entirety, I find that the essential ingredients

of section 394 are totally missing in the instant case in hand. To bring

home an offence punishable under section 394 IPC, the prosecution has

to  prove,  (a)  More  than  one person  were  concerned in  committing  or

attempting to commit  robbery as defined in section 390 IPC;  (b)  That

attempting one of the aforesaid persons in committing or attempting to

commit robbery caused hurt to the victim and (c) That such hurt by any

of the delinquents aforesaid was caused voluntarily.

14. In the instant case in hand although the fact as deposed by the

PW.1, that on the day of occurrence he received injury on his head remain

un-rebutted, but on the other hand the prosecution has failed to prove

that  the  accused  person  even  robbed  the  informant.  From  the  cross-

examination of PW.1 it is seen that the fact deposed by him as regard

receiving of injury remained un-rebutted. The fact pertinent to receiving

injury by the informant has also been deposed by PW.2 and PW.3 in their

evidences. Further PW.6 who is the MO of this case has clearly stated in

his evidence that on 14/03/2015 he examined Mullukchan Ali who is the

informant and found lacerated injury on his head. Considering the matter

in  entirety,  I  find  that  although  the  prosecution  has  failed  to  fix  the

accused person for offence punishable under section 394 IPC, but on the

other hand from the evidence of PW.1 it becomes clear that on the day of

occurrence the accused person inflicted simple injury on the informant.

15. In the light of the above discussion, it is hereby concluded that the

prosecution has failed to bring home charges against the accused person

for offences punishable under section 341/394 IPC, but on the other hand

the prosecution has been able to prove beyond all reasonable doubt that
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on the day of occurrence the accused person voluntarily inflicted simple

hurt on the informant. As such the prosecution has been able to prove its

case against  the accused person for  offence punishable  under section

323 IPC.

16. In the light of the above discussion, accused person is acquitted for

offence  punishable  under  section  341/394  IPC,  but  further  he  has

convicted for offence punishable under section 323 IPC.

17. Heard the convict on the point of sentence.

18. The convict submitted that he is a poor person and further that he

is  the  sole  bread  earner  of  his  family  and  therefore  prayed  for  not

sentencing him to undergo imprisonment.

19. Upon hearing the convict and on perusal of the case record, I find

that as the offence proved against the accused person under section 323

IPC is a pity nature, imposing of minimal amount of fine of Rs. 500/- will

serve the end of justice. The convict is hereby sentenced to pay fine of

Rs. 500/- only.

20. Accused person is acquitted for offence punishable under section

341/394, however he is convicted for offence punishable under section

323 IPC.

21. Furnish free copy of the judgment to the convict immediately.

22. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.

23. Given under the hand and seal of this court on this 22 th day of May,

2019.

                                                           POOJA DEVI

                                                      JMFC, GOALPARA
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APPENDIX

PROSECTION WITNESSES

PW1 – Mullakchan Ali

PW2 – Aminul Islam

PW3 – Wahab Ali

PW4 – Abdul Hoque

PW5 –Abdul Ahed (IO)

PW6 – Dr. Omar Ali Ahmed (MO)

DOCUMENTS RELIED UPON BY THE PROSECUTION

EXHIBIT 1 – Ezahar

EXHIBIT 2 – Sketch-map

EXHIBIT 3 – Charge-sheet

EXHIBIT 4 – Injury report

DW’S AND DOCUMENTS RELIED UPON BY THE DEFENCE

NONE.

                                                                                      POOJA DEVI

                                                                                 JMFC, GOALPARA

Typed By:

Rana Dey, Stenographer, Goalpara District Judiciary.
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