
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS , GOALPARA

GR 2235/12 Under section 409/34 IPC

STATE  OF  ASSAM  

VS 

1. Fazlur Rahman

2. harmuz Ali  

                                                      …...........  Accused persons     

 

Present: - POOJA  DEVI, A.J.S.

              JMFC , GOALPARA

Advocates appeared. 

G. DEVI , Ld. APP,………………..… For the State.

Abul Hashem......…For the Accused persons.

Date  of  Evidence:  05/11/15,  22/04/16,  16/09/16,  05/01/16,  10/07/17,

17/11/17 and 12/03/18

Date of Argument : 30/09/2019

Date of Judgment : 25/10/2019

J U D G M E N T

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

24/10/2012 accused person Fazlur Rahman was asked to return back the

ledger book, pass book and certain documents of Sonari Samabai Samiti

to the president, but the accused person failed to do so. Thereafter the

president of Sonari Samabai Samiti got to know that the accused persons

misappropriated Rs. 5 lakh from the said Samiti while they were serving

as a secretary and president of the same and thereafter failed to return

back the said money.  This led the informant to file the instant case.
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2. On  receipt  of  the  F.I.R, Lakhipur  P.S.  Case  No  605/12  u/s

406/409/420/34 I.P.C. was registered and investigated into. On completion

of the investigation, the Investigating Officer has submitted charge sheet

u/s 406/409/420/34 I.P.C. against the accused persons Fazlur Rahman and

Harmuz Ali.

3. In pursuance to the summons issued, the above named accused

persons appeared before the court and were allowed to go on bail. After

hearing both the side, and after going through the materials on record

charge was framed U/S 409 I.P.C was then read over and explained to the

accused persons by my predecessor to which they pleaded not guilty and

claimed to  be  tried.  During  trial  prosecution  side  has  examined  eight

witnesses.  The defence did not adduce any evidence in support of their

case.  After going though the material on record and evidence of PWs, I

find that there exist no such incriminating materials against the accused

person Harmuz Ali, as such recording of statement of the said accused

person under section 313 CrPC is dispensed with. Further, statement of

the accused person Fozlur Rahman is recorded under section 313 CrPC.

From the manner of cross-examination of PWs and from the answer given

by the accused person while recording his statement under section 313

CrPC, I find that the defence case is of total denial.

4. I have heard learned counsels for both the sides and gone through

the evidence on record. Learned APP submitted that there exists sufficient

material against the accused persons and hence prayed for conviction of

the  accused  persons.  Engaged  defence  counsel  on  the  other  hand

submitted that  the prosecution  has failed to bring home the essential

ingredients of section 409 IPC by adducing viable evidence. Upon hearing

the  following  point  for  determination  has  been  framed  to  arrive  at  a

definite conclusion.

Points for determination are:

5. (ii) Whether the accused persons during their tenure as secretary

and  president  of  Chunari  Samabai  Samity  in  furtherance  of

common intention misappropriated money amounting to Rs. 5 lakh
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of  the  Samabay  Samiti  and  failed  to  account  for  the  money of

samity when served with notice and thereby committed an offence

punishable under section 380 IPC ?

Decision and the reasons thereon:

 Now let me scan the prosecution witnesses in order to arrive at a

definite finding.

6. After  going  through  the  evidence  of  PW.1,  I  find  that  nothing

material could be extracted out from his evidence.

7. PW.2,  Sk.  Abdullah in  his  evidence deposed that  on  29/09/2012

election was conducted in their society and thereafter a committee was

formed, but even after 5/6 months of the formation of the committee, the

accused person did not return back many important documents to them.

PW.2 deposed that the accused person handed over  the Pass  Book of

their society to Samsul Hoque who was a salesman. PW.1 deposed that

the accused person did not return back the cash book and ledger book

and many important documents and further did not attended their office.

PW.2 identified Ext.1 which is the FIR and Ext.1(1) which is his signature.

While  cross  examination,  PW.2  deposed that  he  got  to  know that  the

accused persons misappropriated Rs. 5 lakh after 2 ½ years of filing this

case. PW.2 further deposed that the accused persons did not return them

cash book, ledger book and many important documents of their samiti.

8. After going through the evidence of PW.3, PW.5, PW.6, PW.7 and

PW.8,  I  find  that  nothing  material  could  be  extracted  out  from  their

evidence. The said PWs did not deposed anything as regard the alleged

incident.

9. PW.4, Samsul Hoque in his evidence deposed that in the year 2011

he  was  one  of  the  member  of  Chunari  Samabai  Samity  and  that  the

informant was the chairman of the committee and the accused person

was  the  secretary.  PW.4  deposed  that  the  accused  person  without

assigning any reason left the committee and further did not attend the

committee office for one month, as a result of which PW.4 Samsul Hoque

was  appointed  as  the  new secretary.  PW.4  deposed  that  the  accused
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person failed to deposit the cash book and permit of the committee, as a

result of which case was filed against the accused person. While cross-

examination, PW.4 deposed that not a single document has been seized

by the police as regard the instant case. PW.4 further deposed that he has

not got proper knowledge about the alleged incident.

10. From the manner of cross-examination of PW.2 and PW.4, I find that

the credibility  of  the said  witnesses  has  been impeached.  Moreover,  I

have gone though the FIR which is marked as Ext.1. After going through

the  FIR  and  the  evidence  of  the  informant,  I  find  that  there  exists

contradiction in between two. Although PW.2 and PW.4 deposed that the

accused person Fazlur Rahman misappropriated Rs.  5 lakh and further

failed  to  return  back  pass  book,  ledger  book  and  some  important

documents  of  Chunari  Samabai  Samiti,  perusal  of  the  case  record

transpires  that  not  a  single  document  has  been  seized  by  the  IO

concerned as regard the instant case in hand and thus I find that weakens

the prosecution case.

11. Essential ingredients of section 409 IPC which has been charged

against  the  accused  persons  are,  (I)  That  the  accused  was  entrusted

property in any manner or that such property was in his dominion in his

capacity  of  a  public  servant  or  as  banker,  merchant,  factor,  broker,

attorney or agent in the way of his business in such capacity; (ii) That the

accused committed breach of trust in respect of that property.

12. in  the  instant  case  in  hand  after  scanning  the  prosecution

witnesses,  I  find  that  the  essential  ingredients  of  section  409  IPC  as

discussed above is totally missing in the instant case in hand. Although

the case has been charge-sheeted against the accused person Harmuz

Ali, but there exists no evidence against the said accused person. Further

from the testimony of the prosecution witnesses, I find that there exists

no  incriminating  ground  for  fixing  the  accused  persons  for  offence

punishable under section 409 IPC. 

13.  In the light of the above discussion, I find that the prosecution has

failed to bring home charges  against  the accused persons for  offence

punishable under section 409/34 IPC, as such the accused persons Fazlur

Rahman  and  Harmuz  Ali  are  hereby  acquitted  for  offence  punishable

under section 409/34 IPC and set at liberty.
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14. The bail bonds executed by the accused persons are extended for

next six months as per the Provisions of section 437A Cr.P.C. as amended

up to date. Surety is discharged.

15. Judgment  is  pronounced  in  open  court.  Case  is  disposed  of  on

contest.  

16. Given under the hand and seal of this court on this 25th day of

October, 2019

                                                           POOJA DEVI

                                                      JMFC, GOALPARA

APPENDIX

PROSECTION WITNESSES

PW1 – Abdul Motleb

PW2 – Sk. Abdullah

PW3 – Habibar Rahman

PW4 – Samsul Haque

PW5 – Hazarat Ali

PW6 – Nur Md. Mondal

PW7 – Abdul Kader

DOCUMENTS RELIED UPON BY THE PROSECUTION

EXHIBIT 1 – FIR

DW’S AND DOCUMENTS RELIED UPON BY THE DEFENCE

NONE.

                                                                                      POOJA DEVI

                                                                                 JMFC, GOALPARA

Typed By:

Rana Dey, Stenographer, Goalpara District Judiciary.
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