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TITLE SUIT 88/13
PLAINTIFFS:. BIBHA BASUMATARY AND OTHERS
DEFENDANTS: UDAY BASUMATARY  AND OTHER.

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Goalpara

Present: POOJA  DEVI , AJS.

THRUSDAY, the 24TH  day of  MAY, 2019

TITLE SUIT N0. 88/13

BIBHA BASUMATARY AND OTHERS                              Plaintiff          
                                                                                            Petitioner/s
                                                   versus

UDAY BASUMATARY  AND OTHER.
                                                                                            Defendant/s
                                                                                     Opposite party/s

This suit/ case coming on for final hearing on 25/04/2019 in the presence
of –

 SANJAY SARMA,    …............................Advocate for the plaintiffs; and

BIJIT KR. CHOWDHURY…................. Advocate for the defendants,

and having stood for  consideration to  this  day,  the  court  delivered the
following judgment-
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JUDGMENT

1. The plaintiffs  filed  the  instant  suit  inter  alia  praying for  ejectment,
recovery of Khas possession and for arrear of rent. 

2. The plaintiffs pleaded that they inherited the suit land from Niranjan
Basumatary as legal heirs and thereafter, possessing the same without
any interruption since 05/05/2007. The plaintiffs pleaded that after the
death of said Niranjan Basumatary they engaged the defendants as care
taker of the suit  land thereby permitting them to cultivate the same
with terms and conditions as a permissive occupant, agreeing that the
defendants shall pay rent of three mounds of paddy per bigha per year
to the plaintiffs until demand is made by the plaintiffs to the defendants
for vacating the suit land for their own use. The plaintiffs pleaded that
the defendants thereafter used to cultivate the suit land and paid the
said rent regularly until the first part of the year 2012.

3. The plaintiffs  pleaded that in the month of April 2012 the plaintiffs
asked the defendants to vacate the suit land contending that the suit
land is required by them for their own use, but the defendants prayed
for time for vacating the suit land. The plaintiff pleaded that thereafter
even after repeated request, the defendants failed to vacate the suit land
till 14/05/2013 and this led the plaintiffs to enter into the suit land and
start  ploughing  over  the  same.  The  plaintiffs  pleaded  that  the
defendants thereafter obstructed them in cultivating the suit land as a
result of which a proceeding was drawn against the defendants under
section 145 CrPC wherein the suit land was accordingly attached. 

4. Plaintiffs further pleaded that, as they were in urgent need of the land,
they even issued advocate notice on the defendants on 10/09/2013, but
the  defendants  even after  receiving  the  notice,  did  not  reply  to  the
same, which led the plaintiffs to file the instant suit.

5. In pursuance to summons issued, the defendants appeared before this
court  and  filed  written  statement  wherein  they  denied  most  of  the
contentions of the plaintiffs as pleaded in the plaint. The defendants in
their WS denied the fact that they are only care takes and permissive
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possessors  of  the  suit  land.  The  defendants  pleaded  that  they  are
occupancy tenants  under  the  plaintiffs.  The  defendants  in  their  WS
further pleaded that the plaintiffs have no bona fide need of the suit
land and further that the defendants are paying rent regularly and as
such  they  are  not  entitled  to  be  vacated  from  the  suit  land.  The
defendants in their WS admitted the fact that legal notice was served
on them by the plaintiffs, but in reply the defendants stated that such
notice served to them under section 106 of the Transfer of Property Act
is  not  maintainable  between  the  tenants  and  the  landlord.  The
defendants  thereby  lebelling  themselves  as  occupancy  tenants  has
prayed for dismissing the suit.

6. On the basis of the above rival pleadings my predecessor had framed
the following issues-

(1) Whether the suit is maintainable in its present form and 
manner ?

(2)   Whether the defendants are defaulters in the payment of 
rent ?

(3)  Whether the plaintiffs are in bonafide requirement of the 
suit premises ?

(4) Whether the plaintiffs are entitled to recovery of arrear  
rent from the month of April 2012 to 10/10/2013 @ three
mounds of paddy per bigha per year amounting to Rs.  
9000/- from the defendants ?

(5) Whether  the  plaintiffs  are  entitled  to  eviction  of  the  
defendants from the suit premises ?

(6)  Whether the plaintiffs are entitled to the other reliefs as 
prayed for?

(7) To what other relief/reliefs the plaintiffs are entitled to?
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The  plaintiffs  in  support  of  their  case  examined  as  many  as  four
witnesses and adduced eight documentary evidences in support of their
case. The defendants also examined four witnesses in support of their
case, but did not adduce any documentary evidence.

7. I have heard learned counsel for both the sides. Learned counsel for the
plaintiffs although submitted before this court that the suit land is not
covered by the Assam (Temporarily Settled Areas) Tenancy Act 1971,
but on the other hand submitted before this court that section 10 of the
Assam (Temporarily Settled Areas) Tenancy Act 1971 will be attracted,
as such it is seen that the argument placed by the learned counsel for
the plaintiffs  is  self  contradictory.  Learned counsel for  the plaintiffs
further submitted that the defendants are not occupancy tenants,  but
they  are  mere  permissive  occupiers.  Learned  counsel  for  the
defendants on the other hand pressed on the issue that the defendants
are occupancy tenants under the plaintiffs. For proving his contentions,
learned counsel for the defendants has quoted the provision of section
3 of the Assam (Temporarily Settled Areas) Tenancy Act 1971. It deals
with the definition with the tenants. Learned counsel for the defendants
further submitted that the plaintiffs have failed to show any ground for
eviction of the defendants from the suit land as per law.

8. Learned counsel for the plaintiff further relied upon judgment passed
by  Hon'ble  Gauhati  High  Court  in  Gauhati  High  Court  2014(5)
(Ramsingh Hasan Rajbhor & Ors vs Kalyan Kar Purkayastha & Ors)
and Gauhati High Court Case No. RSA 183/2016 (Watir Ali & Ors vs
Mustt.  Hayatun  Nessa  &  Ors).  I  have  gone  though  the  said  two
citations.

9. Let me now discuss the evidence and other materials on record and try
to arrive at a definite finding as regards the issues framed in the suit.

10. DISCUSSION,  DECISION,  AND  REASONS  FOR  THE
DECISION

ISSUE NO. 1;
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11. The defendants pleaded in their written statement that the instant suit is
not maintainable but this issue was not pressed at later stage of this
suit, neither there exists anything on record to show as to why the suit
is not maintainable; hence it is held that the suit is maintainable.

12. DECISION:   this issue is decided in affirmative.

ISSUE NO.2 AND 4: 

For the purpose of brevity issue No. 2 and 4 will be discuss together. 

13. The plaintiffs in their plea pleaded that the defendants were regularly
paying rent till first part of the year 2012, but thereafter they refused to
pay the rent to the plaintiffs even though repeated verbal requests were
made by the plaintiffs  till  14/05/2013.  Further  the plaintiffs  in their
plaint contended that the defendants were allowed to cultivate the suit
land on condition that they will pay rent of three mounds of paddy per
bigha per year. The pleading of the plaintiffs makes it clear that till the
first part of April 2012 the defendants were regularly paying the rent. It
was  only  in  the  middle  part  of  April,  2012  that  the  plaintiffs
approached the defendants to vacate the suit land for their personal use
to which the defendants agreed and thereafter the plaintiffs contended
that  the  defendants  refused  to  vacate  the  land and pay the  rent  till
14/05/2013. From the averments made by plaintiffs  it  becomes very
difficult to ascertain as from when the defendants defaulted in payment
of rent because from the materials available on record it becomes clear
that till 2012 rent was duly paid by the defendants and thereafter the
instant  suit  was  filed  in  the  year  2013,  so  for  the  year  2012,  the
defendants cannot be held as defaulter in payment of rent. After going
through the evidence of PW.1 and other PWs also it is seen that all the
PWs in their evidence deposed that defendants refused to pay rent till
14/05/2013. Merely stating the fact that the defendants refused to pay
rent will not be sufficient to hold that the defendants are defaulters in
payment of rent. The defendants in their WS and also in their evidence
deposed that they are paying rent regularly to the plaintiff. 

14. A bare  reading  of  the  plaint  reveals  that  the  plaintiffs  are  mainly
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emphasizing on evicting the defendants from the suit land. PW.2 while
cross-examination deposed that she does not know as for what purpose
the instant suit was filed. The said PW.2 further deposed in her cross-
examination that she filed the instant suit for getting back her paternal
property.  Considering  the  matter  in  entirety  and  also  after  going
through the evidence that are on record, I find that the plaintiff have
failed to prove their averment that the defendants defaulted in payment
of rent.

15.As the plaintiffs have failed to prove that the defendants are defaulters
in payment of rent, I find that the plaintiffs are not entitled to receive
arrear of rent from the month of April 2012 to 10/10/2013 @ three
mounds of paddy per bigha per year amounting to Rs. 9,000/- from the
defendants.

16. DECISION:  Both the issues are decided in negative.

ISSUE NO. 3 AND 5;

17. Before  going  into  deciding  the  said  two  issues,  it  is  necessary  to
determine  the  question  as  to  whether  the  defendants  are  occupancy
tenants under the plaintiffs or not. The plaintiffs in their plaint pleaded
that the defendants are mere care taker and permissive possessors and
that  they  are  not  occupancy tenants  under  them.  The  PWs in  their
evidence also  deposed the  same.  The  defendants  on  the  other  hand
contented that they are occupancy tenants under the plaintiffs.

18. In order to decide whether the defendants' occupancy tenants under the
plaintiffs or in it  is necessary for us to go through the definition of
tenants as discussed in the Assam (Temporarily Settled Areas) Tenancy
Act  1971.  Section  3(17)  of  the  Assam (Temporarily  Settled  Areas)
Tenancy Act 1971 which reads as - 

“Tenant means a person who cultivates or holds the land of another
person and is or but for a specific contract (express or implied) would
be, liable to pay rent for that land to that other person, and includes a
person  who,  under  the  system  generally  known  as  'adhi'  (whether
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Guchi-adhi or Guti-adhi), 'barga', 'chukti', 'bhag' or 'chukani' cultivates
the  land  of  another  person  on  condition  of  delivering  a  share  or
quantity of the produce of such land to that person. Provided that a
person  who  cultivates  or  holds  land  immediately  under  the  State
Government is not a tenant within the meaning of this definition.”

19. In  the  new act,  the  definition  of  tenant  has  been widened so as  to
include and adhiar as well. Now let me go though the evidence of PWs
on record. 

20. PW.1  in  her  evidence  in  chief  deposed that  the  defendants  are  not
occupancy  tenants.  The  said  PW.1  while  cross-examination  clearly
deposed before this court that she filed the case against the defendants
with the Rongjuli PS and In the FIR of that case she stated that the
defendants cultivating the suit  land as adhiar.  Thus,  from the cross-
examination of PW.1 it becomes clear that the defendants are adhiar as
regard  the  suit  land.  As  already  discussed  above,  adhiar  are  also
included within the definition of tenant as provided under section 3(17)
of the  Assam (Temporarily Settled Areas) Tenancy Act 1971. Thus, the
very  contentions  of  the  plaintiffs  that  the  defendants  are  mere  care
taker and permissive possessor of the suit land cannot consider at this
juncture.  As  it  is  found  that  the  defendants  are  tenants  under  the
plaintiffs as per section 3(17) of the Assam (Temporarily Settled Areas)
Tenancy Act 1971, it has to be determined, to which classes of tenant
the defendants are covered. 

21. I have gone though the definition of occupancy tenants provided under
section 4(1)(i) of the Assam (Temporarily Settled Areas) Tenancy Act
1971 which reads as 

“  An  occupancy  tenant  is  a  tenant  holding  immediately  under  a
proprietor landlord or settlement holder other than landlord holder and
having a right of occupancy in the lands held by him.”

22. As per the said act of 1971 a tenant acquires the right of an occupancy
tenants  by  continuously  holding  a  land as  a  tenant  for  three  years.
Considering the matter in entirety as the defendants are tenants under



Page 8 of 10

TITLE SUIT 88/13
PLAINTIFFS:. BIBHA BASUMATARY AND OTHERS
DEFENDANTS: UDAY BASUMATARY  AND OTHER.

the plaintiffs for more than three years, I find that the defendants are
occupancy tenants under the plaintiffs.

23. Now as regard the issue whether plaintiffs are in bona fide requirement
of the suit premises or not, I find that the question pertaining to bona
fide requirement mainly crops up in case of Urban Areas Rent Control
Act. As in the instant case in hand the suit land is covered by Assam
(Temporarily Settled Areas) Tenancy Act 1971, I find that the question
of bona fide requirement for evicting the defendants from the suit land
will not arise.

24. As regard the issue relating to ejectment of the defendants, I would like
to discuss the ground for ejectment of occupancy tenants as provided
under section 51(i) of the Assam (Temporarily Settled Areas) Tenancy
Act 1971 which reads as -

“ An occupancy tenant may be ejected by the landlord only on the
ground that he has used the land in a manner which renders it unfit for
tenancy. But the landlord cannot carry out the ejectment himself. The
right of the landlord in respect of an occupancy tenant is limited and is
governed by section 51(i) of the Act.”

25. After going through the plaint and also after considering the evidence
of PWs, I find that there exists nothing to hold that the defendants had
used the land in a manner which renders it  unfit  for tenancy. Thus,
considering the matter in entirety and remaining withing the purview
of law, I find that the defendants are not entitled to be vacated from the
suit land.

26. DECISION; Both issue is decided in negative.

ISSUE NO 6 and 7  :

27. In the light of the above discussion and from the conclusion arrived
from the foregoing issues, I find that the plaintiffs have failed to prove
their claim as regard the suit land and as such the plaintiffs  are not
entitled to the relief/reliefs as prayed for.
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28. DECISION; Both issues are decided in negative.

ORDER

29. In the light of the above discussion,  as  the plaintiffs  have failed to

prove its case, the instant case is hereby dismissed without cost.

30. Prepare a decree accordingly. 

31. Given under my hand and seal of this court on this the 24th day of May,
2019 at Goalpara. 

                                                                       

                                                                              POOJA  DEVI    
       MUNSIFF NO.1, GOALPARA

APPENDIX 

PLAINTIFF’S  WITNESSES

PW1 – BIBHA BASUMATARY

PW2 – PURABI BASUMATARY

PW3 – SUBHASH CH. RABHA

PW4 – SAHIN RABHA

PLAINTIFF’S  DOCUMENTS;

EXT.1 – Miyadi  Khiraj  Patta  No.  22,  in  favour  of
Niranjan Basumatary

EXT.2 – Copy of Kacha Patta in favour of Niranjan
Basumatary.
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EXT.3 – Copy of Jamabandi for the surveyed village
Kanyakuchi under 8 No. Lot dated 11/06/2012.

EXT.4 – Chita copy in respect to the suit land.

EXT.5 – Land holding certificate in respect of the suit
land dated 10/09/2013.

EXT.6 – Pleader notice dated 10/09/2013

EXT.7 – Postal receipt dated 11/09/2013.

EXT.8 – Postal A/D Card dated 26/09/2013.

DEFENDANT’S  WITNESSES

DW1 – UDAY BASUMATARY

DW2 – PREMANANDA BASUMATARY

DW3 – BHAGIRATH RABHA

DW4 – PRITHIRAJ BASUMATARY

DEFENDANTS  DOCUMENTS

NONE.

                                                                                      POOJA  DEVI

       MUNSIFF NO.1

         GOALPARA

Typed By-

Rana Dey, Stenographer Goalpara District Judiciary. 


