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                                                JUDGEMENT

1. The prosecution story in brief as revealed from the Ejahar is that

based  on  own  source  input  one  GNLA  OGW  in  general  area

Saraljhar  have  been  apprehended  during  search  operation.  A

search operation was carried out by party of 7th JAT in general

area Saraljhar along with police rep ASI Abdul Aziz Ahmed at 0830

hrs on 30.05.2013. Faizuddin Ali  @ Fozor Ali  was apprehended

and 01XPistol  Single  Shot  9mm and 01XMobile  Phone (Telego)

were recovered from him. 

2. The police at Lakhipur P.S. received and registered the Ejahar as

Lakhipur P.S. Case No. 270/13, conducted its investigation and on

completion of the same, laid down the charge-sheet u/s 25(1-B)

(a) of Arms Act.

3. The accused entered appearance and was enlarged on bail. After

hearing both parties, a formal charge was framed of u/s 25(1-B)

(a)  of  Arms Act,  the contents  of  which  were  read  over  to  the

accused person to which he pleaded not guilty and claimed to be

tried. Hence, this trial.

4. Prosecution has examined two witnesses in support of its case.

On completion of the prosecution evidence, the accused person

was examined under section 313 of the Criminal Procedure Code.

The  accused  person  denied  all  the  allegations.  The  defence,

however, did not adduce any evidence.

5. I have heard the arguments advanced by the learned counsels of

both sides. I have meticulously perused the case record.

6. POINT FOR DETERMINATION:

(a)  Whether the accused person had on 30.05.2013 at about 0830

hrs at Saraljhar, Lakhipur, Goalpara were found in possession

of 01XPistol Single Shot-9mm and 01XMobile Phone(Telego) in
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contravention  of  section  3  of  the  Arms  Act  and  thereby

committed an offence punishable u/s 25(1-B)(a) of Arms Act?

1. DISCUSSION,DECISION AND REASON THEREOF:

         I  have gone carefully through the entire evidence and

materials on record.

PW1  Abdul  Malik  deposed  that  he  knows  the  accused

person. About 3-4 years ago at about 12.00-1.00 pm when he was

working in his cultivation then the police and army persons called

him and told him to give his signature in some paper. They did not

tell him why they wanted his signature. He does not know what

was written in the paper. 

In  cross-examination  he  has  deposed  that  he  has  no

knowledge what was written in the paper. 

PW2  ASI  Abdul  Aziz  Ahmed  deposed  that  he  knows  the

informant and the accused person.  The  incident  took  place  on

30.05.2013.  O.C.  Kamal  Ch.  Singh  called  him  from  the  police

station and told him that Army Personnel will come for operation.

He  went  to  Saralbana  village  with  Army  Persons.  That  Army

persons were of 7th JAT Regiment. After searching the house of the

accused they got a handmade pistol and a mobile phone. Those

articles were sent to the police station. At that time he was ASI at

Dhumerghat Patrolling post. 

In cross-examination he denied the suggestion that he did

not  depose  before  police  that  he  went  with  Army  as  per  the

direction of O.C. He reached the place of occurrence at 08.30 a.m.

He knows the house of the accused as there is a case against the

accused u/s 498A IPC. He does not know why the investigation

was  done  at  the  house  of  the  accused.  The  purpose  of

investigation  is  known  to  O.C.  and  Army  persons.  When  he

searched the house of accused one neighbor Md. Ali was present.

At  the  time of  searching  the  house  about  3-4  Army personnel

entered the house. He cannot say from which place of the house

the pistol was recovered and by which Army personnel the pistol
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was  found.  He  denied  the  suggestion  that  the  pistol  was  not

recovered  from  the  house  of  the  accused.  He  conducted

investigation against  the accused for  offence u/s  498A IPC.  He

denied the suggestion that he has lodged this case falsely as the

accused person did not follow his direction in the case u/s 498A

IPC. He denied the suggestion that they did not recover anything

from the house of  the accused.  He denied the suggestion that

Army persons did not find pistol at the house of the accused. He

denied the suggestion that he has deposed falsely. 

I  have  heard  the  Learned  APP  and  Learned  Counsel  for

defence.  Perused the entire case record and meticulously gone

through the evidence on record.

         PW1 deposed that police and army persons called him and

told him to give his signature in some paper. He does not know

what was written in the paper.  So, the PW1 has no knowledge

about recovery of arms.

         PW2 deposed that he went to Saralbana village with Army

Persons.  The  Army  persons  were  of  7th JAT  Regiment.  After

searching the house of the accused they got a handmade pistol

and a mobile phone.

         However, it is pertinent to mention here that there is no

mention  about  any  person  who  were  present  at  the  time  of

occurrence.

        There is no other witness for supporting the testimony of

PW2

        On the other hand PW2 deposed that a handmade pistol and

a mobile phone were recovered from the house of the accused

person.

       But,  it  is  pertinent to mention that possession refers to

requisite mental element and mere possession without awareness

of the nature of such possession is not sufficient for offence u/s

25(1-B) (a) Arms Act.
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      In the present case the arm was recovered from the house of

the  accused  and  it  cannot  be  known  whether  that  arms  was

recovered from the possession of accused or not. Therefore, the

element of intention, consciousness and knowledge on the part of

accused cannot be ascertained with clarity. 

       Therefore  the  evidence  on  record  are  not  sufficient  for

fulfilling the requisite of offence alleged against the accused.

   

8. Thus,  in  view of  the  above  discussions  it  is  seen  that  the

prosecution  has  failed  to  prove  the  charges  against  the  accused

person u/s 25(1-B)(a) Arms Act beyond reasonable doubt.

                                     ORDER

2. Hence, considering the above discussion, the accused Foizuddin

Ali@ Fozor Ali  is not found guilty of the charges under Section

25(1-B)(a) Arms Act.

3. Hence, the accused person Foizuddin Ali@ Fozor Ali is acquitted of

the charges under Section 25(1-B)(a) Arms Act and set at liberty

forthwith.

4. The Bail bonds of Foizuddin Ali@ Fozor Ali is extended for a period

of  6  (six)  months  from  today  as  per  Section  437A,  Criminal

Procedure Code.

5. Given in my hand and under the seal of this court on this the 10 th

day of May, 2019.      

          

                                                              

 Smti Jyoti Rupa Haloi.

                                       Judicial Magistrate First Class, Goalpara.
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                           APPENDIX

A. Prosecution Witnesses:   PW1  Abdul Malik

                                            PW2  ASI Abdul Aziz Ahmed

                           

B. Defence Witnesses:       None.

C. Prosecution Exhibits:     None.

D. Defence Exhibits:          None.

 

 

                                                              Smti Jyoti Rupa Haloi.

                                 Judicial Magistrate First Class, Goalpara.
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