
DISTRICT: GOALPARA

IN  THE  COURT  OF  JUDICIAL  MAGISTRATE  FIRST  CLASS,

GOALPARA

                        MCR CASE NO: 112/2016

                             

                                        U/S 125 CrPC

                           

                                PETITIONER:   Mofida Khatun             

                                        VS.

                                OPPOSITE PARTY: Gulzar Ali                        

 PRESENT: JYOTI RUPA HALOI, AJS

 ADVOCATE FOR THE PETITIONER: Jahanuddin, Learned Advocate.

 ADVOCATE FOR THE OPPOSITE PARTY: Ziaur Rahman, Ld. Advocate

 EVIDENCE RECORDED ON: 22.12.2017, 13.07.2018, 25.09.2018,   

 ARGUMENT HEARD ON: 02.05.2019     

 FINAL ORDER ON: 10.05.2019

             

                                        

1



FINAL ORDER

1. This  case  has  arisen  out  of  a  petition  filed  by  the  petitioner,  Mofida

Khatun against her husband Gulzar Ali claiming maintenance for herself

under section 125 of the Criminal Procedure Code, 1973 to the tune of

Rs.5,000 per month for herself.

2. The brief facts giving rise to this case as narrated in the petition claiming

maintenance is that according to the petitioner  she got married to the

Opposite Party about 3 years ago as per Muslim Shariat. After peaceful

living for few days the Opposite Party started demanding money from the

petitioner and caused physical and mental torture to her. The petitioner

continued her marital life with the Opposite Party for about 1-1½ years.

When the Opposite Party goes to Meghalaya for his work then the father

of  the Opposite  Party  tortures her mentally.  Regarding the incident  of

torture  she  has  filed  one  complaint  case  against  the  father  of  the

Opposite  Party.  On  24.08.2015  at  about  10.00  a.m.  the  father  of  the

petitioner rescued her when she was confined in a room by the Opposite

Party.  The  Opposite  Party  works  at  Meghalaya.  He  earns  Rs.  30-40

thousand per month. At present the petitioner is taking shelter at the

house of her parents. She has no income of her own. Therefore, she has

prayed for maintenance of Rs. 5,000/- only per month from the Opposite

Party.  

3. The opposite party contested the case of the petitioner by submitting his

written  statement.  The  Opposite  Party  has  stated  that  he  has  not

demanded any dowry from the petitioner and did not subject her to any

torture. The incident mentioned by the petitioner on 24.08.2015 is a false

one.  The  opposite  party  has  stated  that  the  petitioner  has  falsely

mentioned that he works at Meghalaya. At present the Opposite Party is

not working in Meghalaya. The petitioner herself left the house of her

husband. He did not demand any dowry from her. The Opposite Party has

no source of income and he works as Daily Labourer.

4. In  order  to  establish  their  case,  petitioner  adduced  evidence  of  two

witnesses  and  the  opposite  party  also  adduced  evidence  of  two

witnesses.
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5. POINTS FOR DETERMINATION:

(a) Whether the Petitioner is a wife of the Opposite Party within the

purview of Section 125 CrPC?

(b)Whether the Petitioner is unable to maintain herself?

(c)Whether the Petitioner has reasonable cause to refuse to live

with the Opposite Party?

(d)Whether the Opposite Party having sufficient means is refusing

or neglecting to maintain the Petitioner? If so what would be the

appropriate quantum of maintenance to be awarded in the facts

and circumstances of this case?

6. DISCUSSION ,DECISION AND REASON THEREOF: 

       I have carefully gone through the pleading, the evidence on

record  and  heard  the  Learned  Counsel  for  petitioner.  For

convenience of discussion, let point wise discussion be made.

Point (a) Whether the Petitoner is a wife of the Opposite

Party within the purview of Section 125 CrPC?
          PW1 deposed that she filed this case against her husband

Gulzar Ali. She got married to Gulzar about 2 years ago.
          In his evidence the opposite party has mentioned the

petitioner as his wife.
      Section 58 of the Indian Evidence Act, 1872 says that facts

admitted need not be proved. In  the present case, the opposite

party has admitted that petitioner is his legally married wife. 
      In view of this, the petitioner is a wife of opposite party within

the purview of Section 125 CrPC.
     Thus, the point (a) is decided in affirmative.

Point  (b)  Whether  the  Petitioner  is  unable  to  maintain

herself?
      While adducing her evidence PW1,the petitioner deposed that

she does not have any income.      
      PW2 deposed that the petitioner has no source of income of her

own. At present her daughter stays at her home.
       So, the petitioner is able to establish that she has no source of

income.
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      There is nothing in the evidence of DW1 and DW2 to deny the

claim of the petitioner.
      So, in view of this the petitioner has no source of income and

she is unable to maintain herself.
     Thus, the point (b) is decided in affirmative and in favour of the

petitioner.
 
Point (c) Whether the Petitioner has reasonable cause to

refuse to live with the Opposite Party?
         I have meticulously gone through the evidences on record on

the  point  that  whether  the  Petitioner  has  reasonable  cause  to

refuse to live with the Opposite Party.

        In the present case PW1, the petitioner deposed that  their

married life went well for three months. But, after that her husband

subjected her to torture. Her husband drove her out of the house.

At present she is taking shelter at the house of her parents. Her

husband does not provide any maintenance to her.

        PW2 deposed that  Mofida and Gulzar got married about 4

years ago. Their married life went well for three months. But, after

that Gulzar beats her daughter without any reason. She brought

her daughter back to the home. Her son-in-law did not come to

take her daughter.

       The PW1 and PW2 has duly testified the case of the petitioner.

The  evidence  of  these  two  witnesses  support  the  case  of  the

petitioner that the petitioner was driven out of the house by the

opposite party. So, she had reasonable cause to refuse to live with

the opposite party.

       Now, it is for the Opposite Party to deny the claim of his wife

that she is not entitled to receive an allowance for the maintenance

as she refused to live with him without any sufficient reason.

        The Opposite Party has led his evidence as DW1 and DW2.

       DW1 deposed that about 3 years ago his wife wanted to go to

the house of her father as her name was not enrolled by her father

at the voter list. He allowed her to go to his house. Mofida called

her father and he took her to his house. Next day he called her. She

told that  it  will  take some time to collect  the school  certificate.
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After two days he again called. Then she told that she will not go

back. He informed about this to his father. 

     In  cross-examination  he  has  deposed  that  he  does  not

remember the date when she left his house. He used to stay in

Guwahati for 2-3 months for work. He denied the suggestion that

when he was not there his parents tortured Mofida. He denied the

suggestion that his father tortured the petitioner and his wife filed

a rape case against his father. He denied the suggestion that it is

not written in the written statement that his wife went to her home

for enrolling her name in the Voter list. He denied the suggestion

that he demanded dowry from her and drove her out of the house.

His wife has not subsisted married life with him.

       DW2 Rahim Badsha deposed that Gulzar wanted to enrol the

name of Mofida in Voter list. Mofida wanted to go to the house of

her mother. Gulzar told Mofida to bring some papers for Voter List.

He heard that Mofida went to the house of her parents.

     In cross-examination he has deposed that he is brought by

Gulzar for adducing evidence. He does not stay at home and he

works  at  Guwahati.  Gulzar  is  his  friend.  He  has  denied  the

suggestion that he has deposed falsely.

      Apart from denying the suggestion that the opposite party did

not make any demand of dowry and did not harass the petitioner,

no evidence is led by the opposite party to deny the claim and

submission of the petitioner.

       So, from the above discussions it is clearly found that the

petitioner is able to establish by adducing her evidence the fact

that she has sufficient reason to refuse to live with the opposite

party and the opposite party is not able to deny the claim of the

petitioner by showing that she left the opposite party without any

reasonable cause.

     So,  in  view  of  the  above  discussions  the  petitioner  has

reasonable cause to refuse to live with the opposite party.

     Thus, the point(c) is decided in affirmative and in favour of the

petitioner.
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   Point  (d)  Whether  the  Opposite  Party  having  sufficient

means is refusing or neglecting to maintain the Petitioner?

If  so  what  would  be  the  appropriate  quantum  of

maintenance to be awarded in the facts and circumstances

of this case?

     PW1 deposed that her husband earns Rs. 12/13 thousand.

     PW2 deposed that her son-in-law works at Nangal. At present

her daughter stays at her home. Her son-in-law earns Rs. 40,000/-

per month.

      The Opposite Party deposed that he has no source of income

and he works as Daily Labourer.

       Regarding the income of the opposite party the exact income

of  the  opposite  party  cannot  be  ascertained  from  the  above

evidences  on  record.  Even  though  concrete  proof  could  not  be

given by the petitioner regarding monthly income of the opposite

party, the evidence available on record is sufficient to prove that

the opposite party is an able-bodied person. In  Pradip Das v.Joba

Rani Das 1999(1) GLT 168   the Hon’ble Gauhati High Court held

that an able bodied husband having no income cannot divest of the

responsibility to maintain his wife. 

          In view of this the Opposite Party having sufficient means is

refusing or neglecting to maintain the Petitioner.

           I deem fit and proper to award Rs.1500 per month as

maintenance for the petitioner.

         The opposite party having sufficient means is refusing and

neglecting  to  maintain  and as  such  the  petitioner  is  entitled to

receive maintenance at the rate of Rs.1500 /-per month for herself

from the date of the order.
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                                 ORDER

In view of the above discussions and decisions it is held that the

petitioner  Mofida  Khatun  is  entitled  to  maintenance  from  the

opposite party Gulzar Ali and the maintenance is fixed at Rs.1500

per  month  for  the  petitioner,  Mofida  Khatun.  This  order  of

maintenance is effective from the date of this order.

The case is disposed of on contest.

Given under my hand and seal of this court on this 10 th day of May,

2019 at Goalpara.

           

                  

                                                                     Smt. Jyoti Rupa Haloi 

          Judicial Magistrate First Class,Goalpara.
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                         APPENDIX  

1. Petitioner Witnesses:        PW1 Mofida Khatun
                                         PW2 Monowara Khatun

2. Opposite Party Witnesses:  DW1 Md. Gulzar Ali
                                           DW2 Rahim Badsa

3. Petitioner Exhibits:             None

4. Opposite Party Exhibits:      None.

                                                                    Smt. Jyoti Rupa Haloi. 

         Judicial Magistrate First Class,Goalpara.
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