
IN THE COURT OF THE ADDL. DISTRICT & SESSIONS JUDGE:::GOALPARA

CRL. CASE NO.23/2019

  Present:-  Shri Sanjay Hazarika, AJS,
 Addl. Sessions Judge, Goalpara.

           Sri Anupam Nath 
   ...... The   Appellant  

 Vs.

State of Assam
  
            ......  The Respondent.

 Ld. Advocates appeared

 For the Petitioner/Appellant   : P. Nath, ld. Advocate.

For the Opp Respondent : Mr. N.K. Nath, ld. Addl.P.P.

Date of Argument : 20.01.2020

Date of Judgment  : 06.02.2020

J U D G M E N T

1. This  Appeal  is  directed  against  the  judgment  and  order  of

conviction passed by learned Addl. CJM, Goalpara dtd. 16.10.2019 in CR(Excise)

Case  No.510/2018  U/S.53(1)(a)  of  Assam  Excise(Amendment)  Act,  2018

whereby the ld. trial Court sentenced the appellant to undergo R.I. for one year

and also to pay fine of Rs.10,000/-(Rupees Ten Thousand) i/d, to undergo simple

imprisonment for one month.

2. The  trial Court examined three witnesses and considered the three

exhibits i.e. offence Report, Seizure list and the statement of the witness.

3.  The appellant being aggrieved with the judgment and order has

1



preferred the instant appeal on various grounds. The grounds are :-

 (i) The learned trial Court erred in law as well as facts in passing

the impugned judgment of conviction ;

(ii) the learned trial Court has failed to appreciate the evidence on

record in passing the impugned judgment and order ;

(iii) the ld. trial Court failed to consider the lacuna in the evidence

of witnesses ;

(iv) the impugned judgment and order of conviction of the learned

trial Court is not sustainable in law and facts and hence, same is liable to be set

aside.

4. The brief facts of the prosecution case is that the informant Sri S.S.

Dutta, Dy. Superintendent of Excise, Goalpara, on 06.06.2018 at 5:20 A.M. along

with his staff raided the house, Hotel and other premises of the accused and

managed to recover 3 bottles of Blender’s Pride Whisky, 5 bottles of Signature

Premium Whisky ( 375 ml each) and 2 Bottles of Imperial Blue Whisky (375 ml

each) from the almirah in the living room of the accused which were kept in a

carton. The total quantity of the seized liquor was 3.54 liters. The sample of the

seized liquor was sent  for chemical examination and report was collected. On

completion of investigation the informant submitted the offence Report against

the accused U/S. 53(1)(a) of Assam Excise (Amendment) Act, 2018.

5. I  have heard submissions advanced by learned Counsel for both

parties and I have also  gone through memo of appeal. I have also gone through

the   evidence  of  witnesses  on  record  as  well  as  exhibits  proved  by  the

prosecution side during the trial of this case. The accused in his statement U/S.

313 Cr.P.C. denied the circumstances put to him. The learned trial Court while

appreciating  the  evidence  of  the  witnesses  accepted  the  evidence  of  the

informant  and  the  supporting  witnesses  i.e.  P.W.2  and  P.W.3  and  came  to

conclusion  that  the  seized  IMFL  were  recovered  from the  possession  of  the

accused. The learned trial Court held  that the liquor were seized in  presence of

PW2 and accused when the raid was  conducted in the premises of the accused.
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6. The informant in  his  evidence stated that  on raiding the house

premises of the accused 11 bottles of Whisky of different brands were recovered

in presence of PW2 and PW3. P.W.3 also corroborated the evidence of P.W.1 and

stated that the informant recovered those articles from the house premises of

the accused. P.W.2 in his evidence stated that the informant party raided the

house of the accused and took him to their office. On reaching their office he

was asked to put signature on a blank paper but the witnesses remained silent

regarding the recovery of any articles from the possession of  the accused. In

order to book a person U/S.53(1)(a) of the Assam Excise Act the prosecution is

required to prove that the articles are kept for illegal purpose, the articles were

recovered from the possession of the accused and those are possessed without

having proper valid permit.

7. The informant in his evidence remained silent that the seized liquor

were  in  possession  of  the  accused  which  are  meant  to  be  sold  illegally  to

customers. Simply possessing IMFL bottles and recovery of  Indian made foreign

liquor will not constitute an offence. Though, PW3 stated that those bottles were

kept for the purpose of selling to customers but the said fact has not been

supported   by PW1. The prosecution  did not examine any witness  who had

purchased  liquor from the accused. Any person can possess  liquor which is not

prohibited under the Act. There is nothing to show that the accused, in fact, sold

the liquor to any person illegally. Therefore, the decision arrived at the learned

trial Court that the accused had kept those articles in order to sale them to

prospective customers appears to be not accepted.

8. Further, the learned trial Court held that the articles which were

seized  by  the  informant  belongs  to  the  accused.  The  learned  trial  Court

accepted the evidence of PW1 and PW3. Further, the learned trial Court also

came to conclusion that the raiding party , in fact, raided the house premises of

the  accused  as  he  admitted  the  fact  in  his  examination  U/S.313  Cr.P.C.

Admittedly the raiding party had  raided the house premises of the accused

and  recovered  the  articles  from  the  living  room  of  the  accused  but  the

prosecution could not show that the accused was the sole inmate in that house.

There is  no evidence to show that it was only the accused  and none else has

kept the articles in the living room.   Moreover, the evidence on record  does 
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not show that the house premises only belong to the accused. He is the only

person  who  stays  in  that  house.  The  learned  trial  Court  has  accepted  the

evidence of the witnesses that the articles were recovered from the possession

of the accused on the basis of Ext.2. i.e. the seizure list. Though PW2 is the non

official witness who proved his signature in the seizure list but he categorically

denied  regarding  the  recovery  of  any  articles  from  the  possession  of  the

accused.  The  learned  trial  Court  came  to  conclusion  that  the  articles  were

recovered from the possession of the accused on the basis of the signature of

the accused in Ext.2 but interestingly none of the witnesses have proved the

signature of the accused in Ext.2. PW1 and PW3 are the two  official witnesses

of the Excise department and both are highly interested witnesses. PW1 is the

informant as well as Seizing Officer who  completed investigation of the case. In

a catena of decision of the Hon’ble Apex Court criticized the prosecution side in

cases where the informant may become the Investigating Officer by holding

that the investigation is vitiated. In a decision as reported  AIR 2018 SC 3853

Mohan Lal vs. State of Punjab  the Hon’ble Apex Court made observations

that  there may be chances of  biasness in those cases where the informant

becomes Investigating Officer of the case. The above decision of the Hon’ble

Apex Court squarely  covers the present case in the facts and circumstances as

appears from the prosecution case. 

9. From the discussions above made it appears that the prosecution

has failed to prove regarding recovery of the seized IMFL from the possession of

the accused, that the IMFL were stored by accused in order to  sale them to the

prospective  customers and the investigation of the present case is found to be

faulty. Thus, the decision of the learned trial Court  in our view is not sustainable

in law. Therefore, the conviction passed by the learned trial Court is hereby set

aside.

10. The appellant  is  acquitted  from the  charges U/S.53(1)(a)  of  the

Assam Excuse Act.

11. Send down the  Case Record to the learned trial Court along with a
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copy of the judgment and order.

12. Given under my hand and seal of the Court on this the 6th day of

February, 2020.

Dictated & Corrected by     

        

                         ( S. Hazarika )
         ( S. Hazarika ),                                 Addl. Sessions Judge,Goalpara
    Addl. Sessions Judge,Goalpara.                           

(Typed by -Sri Jajneswar Narayan Deb,Steno)
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