
 HEADING OF JUDGMENT IN SESSIONS CASE

District :-  Goalpara.

IN THE COURT OF ADDL. SESSIONS JUDGE, GOALPARA.

                       Present:- Sri S. Hazarika, A.J.S.
Addl. Sessions Judge,
Goalpara.

Sessions Case No.127/2018

 U/S.457/376 of I.P.C

In connection with GR Case No.434/18

 

 State  -vs-

                             1.  Wabab Ali @ Abdul Wahab

   ................Accused 

                            
       Ld. Advocates appeared  :-

For the State :-Sri N. K. Nath, Addl. Public prosecutor.

For the accused : -Mr. Anowar HUssain, Advocate

Date of framing charge : 29/08/2018

Date of evidence : 19.01.2019, 20.02.2019, 17.04.2019, 
   16.05.2019.

Date of argument :- 18.01.2020

Date of judgment :- 04.02.2020.

J U D G M E N T 

1. The  Prosecution  case,  in  brief,  is  that  the

informant(prosecutrix)  lodged  an  F.I.R.  with  O/C  of  Pancharatna

Police Station alleging inter alia that on 22.01.2018 at night time

taking advantage of absence of her husband, the accused managed

to break open the door of the house where she was sleeping and

entered  into  her  room.  On  seeing  the  accused,  the  complainant

asked the accused the reason for entering her house at night time.

At that time the accused gagged her mouth with a cloth and threw
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her into the ground and thereafter,  committed rape upon her.  On

09.02.2018 her husband returned from Meghalaya and she disclosed

about the incident. On 11.02.2018 her husband died and thereafter,

she lodged the F.I.R. against the accused.

2. On  receipt  of  the  F.I.R.  O/C  of  Panchanratna  Police

Station registered the Goalpara River P.S. Case No.04/18 and ASI B.

N.Nath  was  endorsed  to  investigate  the  case  and  accordingly,

investigation  was  done.  During  the  curse  of  his  investigation  he

arrested the accused. The victim was sent for medicial examination

and also her statement U/S.164 of Cr.P.C recorded through the Court.

The  witnesses  were  examined.  After  completion  of  investigation

submitted Charge Sheet.

3. The  accused  faced  trial  and  copies  of  relevant

documents were furnished. As the case is found to be exclusively

triable  by  the  Court  of  Sessions,  the  learned  SDJM,  Goalpara

committed the case to the Court of Sessions and thereafter, the case

was transferred to this Court to hold the trial.

4. Upon hearing both sides and considering the materials

on record this Court was pleased to frame charges U/S.457/376 of

IPC against the accused. The contents of the charges read over and

explained to, to which, the accused pleaded not guilty and claimed

to be tried.

5. POINTS FOR DETERMINATION ARE :

    (i) Whether the accused on 22.01.2018 at night time

committed  house  traspas  by  entering  into  the  bed  room  of  the

informant which was a dwelling house in order to fulfill his lust ?

 (ii)  Whether  the  accused  committed  rape  upon  the

prosecutrix ?

 6. The prosecution side examined its witnesses and after

evidence of the proseucution side the statement of the accused was

recorded U/S.313 of Cr.P./C.  Wherein he denied the circumstances

against him. However, the accused declined to adduce evidence in

defence.
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7. DISCUSSIONS,  DECISIONS,  AND  REASONS

THEREFORE :-

8. I have heard arguments advanced by learned Counsel

for both  sides and I have also gone through the evidence on record.

I  have also gone through the exhibits provied by the prosecution

sides.

9. In  the  instant  case,  the  prosecution  sides  examined

8(eight) witnesses including the two official witnesses. Among the

witnesses PW1 is the informant as well as prosecutrix. PW2 Hasen

Ali,  PW3 Sadagar Ali,  PW4 Abdul  Rezzak and PW5 Amina Khatun,

PW6  Soriful  Islam  are  the  independent  witnesses.  PW7  is  the

Medicial Officer and PW8 is the Investigating Officer of this case.

10. For the sake of evidence let me now briefly describe the

evidence of the witnesses on record.

11. PW1 stated that she knows the accused. Last year at

night time the occurrence took place and on that night she was  with

her two children and her husband was wroking at Meghalaya.  By

breaking her door the accused entered and gagged her mouth with a

‘gamosa’ and thereafter, committed rape upon her. After remaining

for two house he left her house. After few days her husband returned

back and she disclosed about the incident to her husband. After few

days her husband died due to some diseases and thereafter,  she

lodged the F.I.R. Ext.1 is the F.I.R. and the Police sent her for medicial

examination and she gave her statement U/S.164 of CR.P.C. Ext.2 is

her statment U/S/.164 of Cr.P.C. 

12. PW2 stated that one year back he heard that there was

dispute between the accused and the informant. 

13. PW3 stated that he does not know anything about the

incident. 

14. PW4 stated that  one year back he heard that Wahab

had committed rape on the prosecutrix. For this incident, she lodge

the F.I.R.
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15. PW5 Amina Khatun stated that one year back she heard

that prosecutrix got raped and the accused had committed rape.

16. PW6 stated that he heard that a case has been lodged

between  the  prosecutrix  and  the  accused  but  he  does  not  now

anything about the incident.

17. PW7  Dr.  M.  Choudhury  stated  that  he  proved  the

Medicial report Ext.2. After her examination she reported that  she

did not find any sign of rape or injury marks on the victim.

18. PW8 is  the  I.O  of  this  case.  He  described  the  steps

taken by him during the course of his investigaiton.

19. In the instant Case, the informant has alleged that on

the  night  of  the  occurrence  the  accused  entered  her  house  by

breaking the door and committed rape upon her after gagging her

mouth  with  a  piece  of  cloth.  Further  he stated  that  the  accused

remained  in  her  hosue  for  two  hours  and  thereafter,  he  left  her

house.

20. Her cross-examiantion  shows that she lodged the F.I.R.

after more than one months from the date of occurrence. Further

she   also  admitted  that  she  disclosed  about  the  matter  to  her

husband after few days of arrival of her husband. There is no reason

or  explaination  in  the  FIR  as  to  why  she  did  not  loged  the  FIR

immediatley  after  the  occurrence.  None  has  seen  the  accused

entering the house of the informant and committing the incident.

She also admitted the fact that the accused used to visit her house

often. Moreover, she also admitted that she did not raise any hue

and cry after the  accused left her house. She also admitted that the

accused remained in her house for about 2 hours  but she did not

mention that for two hours her mouth was gaged by the accused. All

these goes to show that the evidence of the prosecutrix that the

acused had forcefully  committed rape upon her cannot be accepted.

 21. The  independent  witnesses  i.e  PW2  remained  silent

regarding the incident. He stated that he does not know anything

about the incident. PW3 also stated that he does not know anything

about the incident. PW4  Abdul Rezzak , PW5 Amina Khatun and PW6
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Soriful Islam stated that they heard that the accused had committed

rape on the prosecutrix. Their evidence  clearly shows that they do

not have personal knowlege about the incident. They only came to

know about the alleged incident through the informant.

 22. None  of the independent witnesses  could corroborate

the  evidence  of  the  informant.  The  examining  doctor  who   was

examined as PW7 also did not find any sing of commission of rape

upon the prosecuutrix.

23. The delay in loding the FIR creates doubt in  evidence

of the prosecutrix. None of the independent witnesses supported the

prosecution case. The prosecution neither  brought any witnesses

who had seen actual the occurrence nor could  examine any person

who had seen the accused entering and  going out from the house of

the  prosecutrix  after  the  alleged  incident.,  The  evidence  of  the

prosecutrix appears to be doubtful and does not inspire the Court to

accept her version. 

 24. In view of the discussions made above I am of the view

that the prosecution has failed to bring home the charges against

the accused. The acused accordinlgy deserves to be acquitted and

he is accordinlgy acquitted.

25. The bail bond of the accused shall stand cancelled.

26. Given under my hand and seal of the Court on this 4th

day of February, 2020.

Dictated and corrected by:-

          
 ( S. Hazarika, AJS )                             ( S.Hazarika )

Addl. Sessions Judge,        Addl.  Sessions Judge,

       Goalpara. Goalpara.

Typed by: Jajneswar Nr. Deb, Stenographer, Goalpara Court.
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APPENDIX               Sessions : 127/18.

PROSECUTION WITNESSES:-

PW1-Informant.(prosecutrix)

Pw2-Hasen Ali

PW3-Sadagar Ali

PW4- Abdul Rezzak

PW5-Amina KHatoon

PW6-Soriful Islam

PW7-Dr. M. Choudhury

PW8- I.O B.M. Nath

DEFENCE WITNESS :-

NIL

COURT WITNESS :-

NIL.

PROSECUTION EXHIBITS :-

Ext.1 -Ezahar

Ext.2- 164 Statement.

Ext.3-Medical Report

Ext.4-Charge Sheet

Ext.5-Sketch Map

DEFENCE EXHIBITS :-

 NIL

COURT EXHIBITS :-

 NIL              

 

      ( S. Hazarika, AJS)

                                        Additional Sessions Judge,Goalpara.
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