
 HEADING OF JUDGMENT IN SPECIAL CASE

District :-  Goalpara.

IN THE COURT OF SPECIAL JUDGE ::::::::::::GOALPARA.

                       Present:- Sri S. Hazarika, A.J.S.
Special Judge,
Goalpara.

Spl. Case No.32/2018

 U/s.376/313/323 read with Section 4/8 of the POCSO Act.

In connection with GR Case No.2843/18

   State  -vs-

                             1.Rezzak Ali

 

   ......... Accused.

                            
       Ld. Advocates appeared  :-

For the State :-Sri Sanjoy Sarma, Spl. Public prosecutor.

For the accused :-Mr. Arun Ghosh, Advocate.

Date of evidence :-03.01.2019, 17.01.2019, 12.04.2019, 
  15.05.2019, 11.06.2019 & 04.11.2019

Date of argument :- 18.01.2020

Date of judgment :- 03.02.2020

J U D G M E N T 

1.  The Prosecution case in brief is that an F.I.R. has been

lodged by Nur Jahan Bibi with O/C of Krishnai P.S. alleging inter alia

that the prosecutrix is her daughter who was aged about 14 years.

The accused with ill intention by inducing her forcefully committed

intercourse   with  her  daughter.  As  a  result,  her  daughter  got

pregnant. As her  daughter requested the accused to marry her but

the accused terminated her pregnancy and accordingly, the accused
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gave  her medicines to terminate her pregnancy. On 08.12.2018 at

about 12:00 A.M. at night time, the accused came to her house and

took her to his house in order to  perform marriage. The accused

after having intercourse with her drove her out from his house and

accordingly, prayed for taking necessary action against the accused

person.’

2. On  receipt  of  the  said  F.I.R.  O/C  of  Kirshnai  P.S.

registered  the  Krishnai  P.S.  Case  No.293/18  and  accordingly

investigation was done. During the course of his investigation the I/O

arrested the accused  and forwarded him. The victim was sent for

medical  examination  but  the  victim  refused  to  do  medical

examination.  He  collected  the   report.  The  victim  was  sent   for

recording her statement U/S.164 of CR.P.C. The Investigating Officer

also seized one birth certificate of the victim from the Head Master .

After  completion of  investigation  submitted  Charge  Sheet  against

the accused.

3.  The present case was registered as Spl. Case as the

age of the victim was shown  to be 14 years. After completion of

investigation  the  Charge  Sheet  was  submitted  by  Investigating

Officer and thereafter, the present case was transferred to this Court

to hold the  trial. The copies of relevant documents furnished to the

accused and this  Court  after  considering  the materials  on  record

framed charge U/S.376/313 of I.P.C. read with section 4 and 8 of the

POCSO Act. The contents of the charges read over and explained , to

which, accused pleaded not guilty and claimed to be tried.

4. POINTS FOR DETERMINATION : 

 (I) Whether the accused on 08.11.2018 committed rape

upon the prosecutrix who aged about about 14 years ?

 (ii) Whether the accused voluntarily caused miscarriage

to the prosecutrix by administrating  medicine ?

 (iii)  Whether  the  accused  voluntarily  assaulted  and

caused hurt to the victim ?
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 (iv)  Whether  the  accused   committed  sexual  assault

upon the prosecutrix ?

 (v) Whether the accused committed penetrative sexual

assault upon the prosecutrix who was aged about 14 years ?

5. I have heard arguments advanced by learned Counsels

for both parties and I have also gone through the evidence on record

and exhibits proved by prosecution.

6. After  the  evidence  of  the  prosecution  side,  the

statement of the accused was recorded u/s 313 Cr.P.C. and his plea

is total denial.

7. DISCUSSIONS,  DECISION  AND  REASONS

THEREFORE :

8. The prosecution side examined as many as seven(7)

witnesses including the two official witnesses. Among  the witnesses

P.W.1 is the informant, P.W.2 is the victim, P.W.3 is the father of the

victim, P.W.4 is the grandmother of the victim and P.W.5 is a seizure

witness and PW6 is the Medical Officer and P.W.7 is the Investigating

Officer of the case.

9. Let me briefly describe the evidence of the witnesses.

10. The informant as PW 1 stated that her daughter had

love affair  with the accused.  He used to visit  her house and her

daughter  became  pregnant.  The  accused  gave  tablet  to  her

daughter  with  a  promise  to  marry  her  in  order  to  terminate  the

pregnancy.

11. The  informant  lodged  an  F.I.R.  stating  that  her

daughter was aged about 14 years    had  love affairs with accused

who  visited  their  house.  Her  daughter  became  pregnant  .  The

accused promised to marry her daughter, the accused induced her

daughter  to  terminate  her  pregnancy.  The  pregnancy  was

terminated  by giving her medicines. The accused on 8.12.18  took

her daughter to his house in order to marry her but she was driven

out after assaulting her. 

12. The prosecutrix in her evidence stated that  at the time
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of occurrence she was 14 years. She  was developed love affair with

the accused and there was physical relationship between them. The

accused used to visit  their  house and promise to marry her.  She

became pregnant and the accused gave her medicines in order to

terminate her pregnancy. On 08.12.2018 the accused took her to the

nearby field and had sexual intercourse with her.  Thereafter,  took

her to his house but he did not marry her and drove her out from his

house.  Her  date  of  birth  is  16.01.2004 and Police  took  her  birth

Certificate.

13. PW3 Yakub Ali stated that his daughter was aged about

14 years at the time of occurrence. The accused used to visit her

house in absence of other members of   her family and by promising

to marry her developed physical relationship with her. The accused

took his daughter to his house but she was driven out.

14. Witness Ayesha Begum  stated that her grand mother

had love affair with the accused . The accused used to visit their

house and developed physical  relationship.  The accused took her

grand daughter to his house but drove her out.

15. PW5  Sarfiul  Ali  stated  that   Police  seized  the  birth

certificate and took her signature at the Ext.3.

16. Dr. Manju Roy stated that he received Police requistion

from  the  Krishnai  P.S.  for  examination  of  the  victim.  The  victim

refused to be examined and accordingly, he submitted the report

Ext.4 and Ext.5.

17. S.I. Robin Ray  is the Investigation Officer of the case

who  described  the  steps  taken  by  him  during  the  course  of  his

investigation.  He  also  proved  the  Seizure  list  and  Charge  Sheet

Ext.6.

18. The accused alleged to have committed rape upon the

victim  who  is  a  minor  girl,  and   terminating  her  pregnancy  and

committed sexual assault upon the minor victim.

19. The  prosecution  in  order  to  prove  the  age  of  the

prosecutrix  seized  a  birth  certificate  issued  by  Head  Master,
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Manikpur L.P. School. As per Ext.1, the  Date of Birth of the victim is

16.01.2004. However, the prosecution did not examine the authority

who issued the Certificate. The witnesses  also could not describe as

how the Date of Birth was recorded in the school Admission Register.

There is  no birth certificate issued by Register of Death or Birth.

Further, the Medical Officer also could not determine the age of the

victim as the prosecutrix refused for medical examination. Therefore,

the  correctness  of  the  Date  of  Birth  as  recorded  by  the  School

authority appears to be doubtful. Thus, the age as shown in the birth

certificate cannot be accepted.

20. From  the  discussions  above  made,   it  appears  that

there is nothing to hold that the birth certificate has correctly proved

the age of the victim. Therefore, it cannot be held that she was a

minor at the time of alleged occurrence. Therefore,  the provision of

the POCSO Act cannot be attracted. PW4  Ayesha Begum stated that

she  is the grandmother of the victim  and since last six months the

accused  had  love  affairs  with  her  grand  daughter.  There  was

physical relationship between them. She was  taken by the accused

to his house but she was driven out. P.W.4 also remained silent that

the  accused  had  committed  rape  against  the  will  of  the  victim.

Further, she also remained silent that the victim became pregnant

as a result of physical relationship developed between the accused

and the informant.

21. PW5 is the seizure witness  who only stated that Police

came to seize one birth certificate and took his signature in Ext.3.

22. The  informant  and  the  prosecutrix  in  their  evidence

stated that there was love affairs between   the prosecutrix and the

accused. The accused used to visit the house of the informant and

there was physical relationship developed between them. As a result

of  which,  PW2  became  pregnant.  The  prosecutrix  also  in  her

evidence  stated  that  she  had  love  affairs  with  the  accused  and

physical relationship developed between them. As a result of which,

she became pregnant but the accused gave her medicines in order

to  terminate   her  pregnancy.  But  the   fact  that  the  prosecutrix

became pregnant is not supported by PW 3 and PW4. PW3 is  the
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father and PW4 is the grand mother of the victim. If the prosecutrix

would have been pregnant and forced to terminate her pregnancy

the facts would have  known to PW3 and PW4. The prosecutrix in her

cross-examination admitted  that she did not consult any doctor. She

also could not mention as to what  medicines she had taken which

was alleged to have offered to her by the accused. Simply, delay in

menstruation for few days cannot be due to pregnancy alone. Thus,

there  is  nothing  to  hold  that  the  PW2  got  pregnant  and  her

pregnancy was  terminated at  the instigation of  the accused.  The

prosecutrix  further in her evidence stated that on 08.12.2018 the

accused took her to the nearby field  and had sexual intercourse

with her. Thereafter, he took her to his house. As she was sitting in

the  veranda,   accused   caught  her  and  drove  her  out.  The

prosecutrix   in  her  cross-examination  admitted  that  her  physical

relationship with the accused was out of her free will as she had love

affairs with the accused. She further admitted that the fact that the

accused did not have sexual intercourse against her will.  Further,

the prosecutrix also admitted that she did not disclose about the

incident  occurred  on  8th.. None  has  seen  the  accused  taking  the

prosecutrix to his house. Rather it appears that the prosecutrix was

found in the house of  the accused but she was not allowed to stay

there by the  parents of the accused. The facts and  circumstances

as emerged as well as admission of the prosecutrix it appears that if

any physical relationship developed between the prosecutrix and the

accused that was a consenting one.  In this case, the prosecution

has failed to prove that the  prosecutrix was a minor girl and there is

nothing  to  hold  that  the  accused  forcefully   developed  sexual

relationship  with  the  prosecutrix..  Therefore,  the  ingredients  of

section 376 of IPC could not be proved  by the prosecution in the

present case.

23. The Medical Officer who was examined as PW 6 proved

his report as Ext.5 . In  his evidence he stated that on 16.11.18 he

received Police requisition from O/C of Krishnai P.S. for examination

of the prosecutrix. The examination could not be done as the victim

refused to do medical examination. He proved the medical report as
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Ext.4 with his signature and the signature of the victim Ext.5. His

report on the advice slip with his signature Ext.5 (1) and Ext.5(2) is

the signature of prosecutrix.

24. The refusal for medical examination by the victim must

be for some reasons. There is nothing on record to hold that the

victim  was  subjected   to  forceful  penetration  or  that  she  was

pregnant. There is nothing to hold that the victim was a minor girl

aged about 14 years. For reasons best known to the victim,  she

refused to do medical examination.

25. The  lastly  the  evidence  of  Investigating  Officer  who

described  the  steps  taken  by  him  during  the  course  of  his

investigation. He also proved the Charge Sheet and the  seizure list

prepared by him.

26. What appears from the evidence on record is that the

prosecutrix, her mother, her father and her grand mother supported

the case and they are all highly interested witnesses. PW3(father)

and PW4(the grandmother ) could not support the evidence of the

prosecutrix  and  the  informant.  No  independent  witnesses  could

corroborate the evidence of these highly interested witnesses.. The

evidence of such interested witnesses needs close scrutiny before

accepting their  version. The prosecution could not prove that the

age of the victim was  14 years and that she was forced to have

sexual intercourse with the accused. There is nothing to hold that

the  prosecutrix  became  pregnant  and  same  was  terminated

forcefully by the accused. The evidence of all the highly interested

witnesses  does  not   inspire  the  Court  to  accept  their  version.

Inference can be drawn against the prosecutrix for her refusal to do

medical  examination.  The medical  examination  of  the victim was

necessary in order to held that she was subjected sexual assault ,

that her age below 18 years and that she was pregnant which got

terminated.

27.  In view of the above discussions, I am of the view that

he prosecution has failed to prove the guilt of the accused beyond

all reasonable doubt and accordingly, he deserves to be acquitted
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and  he is acquitted.  The Bail Bond stands cancelled after  expiry of

Six(6) months.

28. Given under my hand and seal of this Court on this 3rd

February, 2020.

Dictated and corrected by:-

          ( Sri S. Hazarika, AJS,)
 (Sanjay Hazarika, AJS)                            Special Judge, Goalpara.

Special Judge, Goalpara.

Typed by: Jajneswar Nr. Deb, Stenographer, Goalpara
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APPENDIX               Sessions : 32/2018

PROSECUTION WITNESSES:-

PW1-Informant.

PW2-Prosecutrix.

PW3-Yakub Ali

PW4-Ayesha Bewa

PW5-Sariful  Ali

PW6- Dr. Manju Roy

PW7-I.O Robin Ray

DEFENCE WITNESS :-

NIL

COURT WITNESS :-

NIL.

PROSECUTION EXHIBITS :-

Ext.1 -Birth Certificate

Ext.2-164 Statement

Ext.3-Seizure list.

Ext.4-Requistion

Ext.5-Medical Report.

Ext.6 Final Report.

DEFENCE EXHIBITS :-

 NIL

COURT EXHIBITS :-

 NIL              

 

      ( S. Hazarika, AJS)

                                        Additional Sessions Judge,Goalpara.
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