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IN  THE   COURT  OF  ASSISTANT SESSIONS JUDGE: 

GOALPARA 

 

      Sessions  case No. 60/2019 

              U/s 366(A)/344 of IPC 

                               The State of Assam 

                                -Vs- 

                        Raju Ahmed  

....... Accused person 

 

Present :   Smt. C.R. Saikia, A.J.S. 
Assistant Sessions Judge, Goalpara 

 

For the Prosecution:  Mr. N.N. Islam, learned Addl. P. P. 

For the accused:  Mr. Anowar Hussain, learned Advocate. 

  

Evidence  for  the  prosecution  recorded on: 12-07-19, 13-08-19, 

19-02-2020. 

Statement of  the  accused  recorded on:  20-02-2020. 

Argument heard on:          20-02-2020. 

Judgment delivered on:      24-02-2020.  

  

J U D G M E N T 

 

1.   On 18-03-19 at about 3:00 p.m. Amina Khatun, daughter of Abul 

Asad Molla of Khakilamari Ward No 4 under Lakhipur P.S. was 

coming home from school. At that moment Raju Ahmed, son of 

Gajibar Rahman of village Manaspara under Lakhipur P.S. forcibly 

took her away from the road.   
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2.     On 22-03-19 Abul Asad Mollah, father of the said victim,  

lodged an ejahar with the Officer  In charge of Lakhipur   P.S.  alleging  

the said facts.   The O.C of Lakhipur P.S.  registered Lakhipur P.S. case 

No. 165/19 under section 366/343/109  IPC on the basis of the said 

ejahar and started investigation. After completion of the investigation 

the Officer-in-charge of Lakhipur Police Station laid charge sheet 

against the accused person Raju Ahmed under section 366/343  IPC.  

 

3.  The then learned Additional Chief Judicial Magistrate ,Goalpara 

committed this case for trial before Hon’ble Court of Sessions vide its 

order dated 08-05-19 after complying with the provision under section 

207 Cr.P.C.  as the offences under section 366/343 IPC is exclusively 

triable by the court of sessions. On 27-05-19 this court received the 

instant case for disposal from Hon’ble Sessions court on transmission. 

After considering the relevant materials available on record and after 

hearing learned counsels for both sides, my learned predecessor in 

officeframed a formal charge u/s 366A /344 IPC vide its order dated  

27-05-19.  

 

4.  Prosecution side adduced evidence of seven witnesses in support 

of its case. Statement of the accused person recorded u/s 313 Cr.P.C. is 

of total denial. Defence side did not adduce any evidence.  I have heard 

argument of both sides, considered the contention raised on behalf of 

both sides and perused the evidence on record. 

 

5.  The   points for determination in this case are  as follows:  
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(i) Whether the accused person in this case on 18-03-19 at about 

3:00  induced Alima Khatun,  a minor girl under the age of 

eighteen years, to go  with  him with the intent that the said 

minor girl may be or knowing that it is likely that  the said 

minor girl will be forced or seduced to illicit intercourse with 

him or with another person and thereby committed an offence 

punishable under section 366 A of IPC?  

(ii) If so whether he wrongfully confined her for ten days and 

thereby committed an offence punishable under section 344 

of IPC?   

 

DISCUSSION  DECISIONs  AND REASONS THEREOF  

 

  For the sake of convenience both the points for determination are 

taken up together for discussion as they are inter related.  

6.  P.W.-1 Abdul Asad Mollah is the informant and father of the 

victim. P.W-2 Alima Khatun is the victim of the alleged offence. 

P.W.-3 HasinaBanuAkandis the mother of the victim.P.W.-4 

Nayanuddin Seikh and P.W-5 Nur Alam  are the neighbours of the 

informant.  P.W.-6  Abdur Rafik Mollah is the elder brother of the 

informant.   P.W.-7 Sunil Chandra Ray is the Investigating Officer. 

The relevant evidence of all the witnesses shall be discussed at 

appropriate places hereunder.  

 

7.  P.W-1 proves his ejahar as Exhibit-1 wherein he has admitted his 

signature as Exhibit-1(1). Corroborating his ejahar P.W-1 testifies that 
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on 18-03-19 his daughter Alima Khatun had not returned home from 

school. That after searching for his daughter when he could not find 

her, he lodged the ejahar. P.W-1 has deposed that he does not know the 

accused. Nothing could be elicited from the cross examination of P.W-

1 to assail his evidence regarding the fact of his daughter missing while 

she was coming home from school.  

 

8.  The evidence of P.W-1 regarding the missing of his daughter is 

corroborated by the evidence of P.W-3.  It is in the evidence of P.W-3 

that on the day of the alleged incident her daughter did not return home 

from school. She further deposes that her husband lodged an ejahar. 

This evidence of P.W-3 remains intact during her cross examination.  

 

9.   The evidence of P.W-1 and P.W-3 regarding the fact of their 

daughter missing is fortified by the evidence of  P.W-6. It is in the 

evidence of P.W-6 that on the day of the alleged incident his nephew 

had not returned home from school.  

 

10.   It is in the evidence of P.W-2/victim that on the day of the 

alleged incident when she was coming home from school, accused 

Raju Ahmed came by one Indica car and asked her to go to Guwahati 

as he had wanted to marry her. Accordingly he took her to Guwahati 

and then to Dimapur. P.W-2 further testifies that she along with the 

accused stayed in a hotel at Dimapur. That after six days of the alleged 

incident she informed her parents over phone. That she along with the 

accused came to Lakhipur P.S. She proves her statement given before 

the magistrate as Exhibit-2 wherein she admitted her signatures as 
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Exhibit-2(1) and 2(2). She has deposed that she is fifteen years old.  

 

11.  The fact that the accused had taken the victim and had kept her 

at a hotel in Dimapur remains intact. In her cross examination P.W-2 

has stated that prior to the incident she was in love with the accused. 

This evidence of P.W-2 is corroborated by her statement recorded 

under section 164 Cr.P.C. In her statement recorded under section 164 

Cr.P.C. the victim stated that she had been in love with the accused for 

last four years from 29-03-2019. It is an admitted fact that the victim 

had love affairs with the accused. P.W-3 also stated in her evidence that 

her daughter had told her that she had love affair with the accused.  

 

12.  From the foregoing discussion of evidence it transpires that the 

accused had taken the victim on the relevant day. P.W-2 being the 

victim is very clear to state that she had love affair with the accused. 

The said victim did not raise any alarm when the accused had taken her 

with him. There is nothing in her evidence to show that she resisted the 

accused in any way. From this behavior of the victim it appears that she 

had gone with the accused at her sweet will.  

 

13.  Situated so, at this point the pertinent point to be decided upon is 

the age of the victim. Defence has taken the plea that the victim was 

above eighteen years of age at the relevant time of the alleged incident. 

During the cross examination of P.W-1, P.W-2, P.W-3 and P.W-6  

learned defence counsel has suggested that the victim was above 

eighteen years of age at the time of occurrence. These witnesses have  

denied the suggestion. But nothingis brought forward by the 
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prosecution side to prove the fact that the victim was below eighteen 

years of age at the relevant time. Prosecution has not taken the pain to 

produce the birth certificate of the victim. Prosecution could have 

collected the medical evidence regarding the age of the victim. But that 

is also  not  done  by  the  prosecution.  In absence of any evidence to 

prove the age of the victim, the plea taken by the defence remains 

open. Such open ended plea  gives way  to two different views either of 

which may be true. To prove any fact, mere possibility is of no use.  It 

must be established without leaving any doubt about its existence or  

non- existence in the mind of any prudent man. In the case at hand 

prosecution has failed to bring forth any cogent evidence on record to 

establish the age of the victim. In absence of any cogent evidence 

regarding the age of the victim, it can not be concluded that she was 

minor at the time of the alleged incident.  As there is doubt about the 

age of the victim, the benefit of that doubt will definitely go to the 

accused. 

 

14.  During her evidence P.W-3 has exhibited the copy of Birth 

Certificate of her daughter Alima Khatun as Exhibit-3. That document 

was exhibited under objection from defence side. This court has 

perused Exhibit-3. This is a photocopy of Birth Certificate of Alima 

Khatun. There is nothing on record to show as to what prevented the 

prosecution to produce the original of the said Birth Certificate. 

Therefore, this photocopy of the Birth Certificate is not admissible as it 

does not fulfill any of the criteria enumerated in Section 65 of the 

Indian Evidence Act, 1872 which makes secondary evidence of 

document admissible.  
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15.  At this point it would be appropriate to discuss the consequence 

of non-production of any document by the prosecution to prove the age 

of the victim.  In this instant case prosecution has not submitted any 

document to prove the age of the victim.  In Sanoi Uddin @ Salam @ 

Abdul Salam V. State of Assam and Another { 2016 (4) GLT 1108} 

Hon’ble Gauhati High Court has held that mere production and 

marking of a document as exhibit by the court can not be held to be a 

proof of its contents. Therefore, in this instant case Exhibit-3 can be 

accepted as proof of the age of the victim as that document does not 

fulfill the requirement of law. 

16.     The evidence of P.W-4 and P.W-5 does not throw any light in the 

prosecution case.  

17.    P.W.-7 is the investigating officer who did all the formalities of 

investigation after being endorsed for the same. He visited the place of 

occurrence, recorded the statements of the witnesses, sent the victim 

for medical examination and  brought  the victim before the magistrate 

to record her statement. On completion of investigation he has laid 

charge sheet against the accused Raju Ahmed under section 366/ 343 

IPC.  It is very clear that the evidence of P.W.-7 is mostly formal in 

nature.  

 

18.  The comprehensive effect of the entire evidence on record is that 

the victim had gone with the accused at her own will. Prosecution has 

not discharged its burden of proving the age of the victim. Amid such 

situation two views regarding the age of the victim become possible. It 

is the principle of criminal jurisprudence that when two views are 
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equally possible, the court should adopt the view favourable to the 

accused. Therefore, this court is inclined to give the accused the benefit 

of doubt.  

 

19.  Resultant to what is discussed above the points for determination 

need to be answered in the negative. Accordingly accused Raju Ahmed 

@ KomarAli is acquitted of the alleged offence under section 

366A/344 of IPC on the benefit of doubt.  He is  set at liberty 

forthwith. The said accused has been in jail hajot. The jail authority 

shall release him forthwith if not required in any other case. Inform the 

jail authority accordingly.  

 

20.  Forward a copy of this judgment to the District Magistrate in 

compliance of Section 365 of Cr.P.C. 

 

21.  The judgment is pronounced in the open court, same is typed by 

me and given under my hand and seal of this court on this the 24th day 

of February, 2020. 

 

            

             (C. R. Saikia) 
     Assistant  Sessions Judge, Goalpara 
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A  P  P E  N  D  I  X 

Sessions Case No. 60/2019 

 

1. Prosecution witnesses : 

 PW 1 : ….. …… Abul Asad Mollah   

 PW 2 : ….. …… Alima Khatun 

           PW 3:   ….. …… Hasina Banu Akand 

           PW 4:   ….. ……     Nayanuddin Seikh 

           PW 5:   ….. …… Nur Alam 

          PW 6:   …... …… Abdur Rafik Mollah 

          PW 7 :  …… …… Sunil Chandra Ray  

 

2. Defence witnesses : Nil. 

 

3. Prosecution Exhibits : 

Exhibit.  1 ….  Ejahar 

Exhibit 2  …. Charge Sheet.  

   

  

4. Defence Exhibit :Nil 

 

 

 

               (C. R. Saikia) 
     Assistant  Sessions Judge, Goalpara 
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