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IN  THE  MOTOR ACCIDENT CLAIMS  TRIBUNAL, GOALPARA.

Present – Shri A. Hazarika, AJS,

Member, MACT, Goalpara.

MAC CASE NO – 63 OF 2018.

1.Matiyar Rahman

S/O. Late Shahjahan Ali

Vill – Bhalukdubi

P.S & Dist – Goalpara.

2.Notuba Khatun

W/O. Matiyar Rahman

Vill – Bhalukdubi

P.S & Dist – Goalpara.

---------------- Claimants.

Vs.

1.The Divisional Manager,

United India Insurance Co. Ltd.

Bongaigaon Division, Bongaigaon

P.O, P.S & Dist – Bongaigaon, Assam.

Insurer of the vehicle No. AS-01-EC-7468 (Bolero Pick Up)

2.Mr. Kalyan Ch. Das

S/O. Late Khagendra Nr. Das

Vill – Bapuji Nagar

P.O. Baladmari

Dist – Goalpara.

Owner of the vehicle No. AS-01-EC-7468 (Bolero Pick Up)

3.Sajis Rahman

S/O. Abdul Hussain

Vill – Bapuji Nagar

P.O. Baladmari

Dist – Goalpara.

Driver of the vehicle No. AS-01-EC-7468 (Bolero Pick Up) ---------------- Opp Parties.
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Advocates appeared in the case :

Mr. Moynal Hoque, Advocate :-For the Claimants.

Mr. D.Pandiya, Advocate :-For the Opp. party no-1.

Date of hearing Argument :–17.01.2020.

Date of   delivery of Judgment :–04.02.2020.

JUDGMENT

1. The parents of the deceased Maminur Islam has filed the instant claim petition

under section 166 of the M. V. Act praying for compensation for the death of their son who

died in a motor vehicle accident dated 19.02.2018 involving vehicle bearing registration no–

AS-01-EC-7468 (Bolero Pick Up).

2. The facts as enumerated in the claim petition is that on 19.02.2018, at about 12-

00 noon, the deceased Maminur Islam aged about 13 years was proceeding towards home

from his school and near Bhalukdubi Bazar, a vehicle bearing registration no–AS-01-EC-7468

(Bolero Pick Up) which was coming from Agia side and going towards Goalpara in a rash and

negligent manner, knocked him down. As a result, the deceased fell down on the ground and

sustained grievous injuries. Immediately after the accident, Maminur Islam was taken to Civil

Hospital, Goalpara where the doctor declared him dead. The Post Mortem Examination upon

the dead body of the deceased was conducted at Civil Hospital, Goalpara. Regarding the

accident, a case was registered with Goalpara P.S being numbered as Goalpara P.S. case

no.107/2018 u/s 279/304A IPC.

3. The Opp. Party no-1, United India Insurance Co. Ltd. contested the case by filing

W.S. The Opp. Party nos.2 and 3, the owner and the driver of the offending vehicle

respectively filed their joint written statement in the case.

4. The  Opp Party no-1, Oriental Insurance  Co. Ltd. in his written statement

besides denying all the averments made in the claim petition took up the general pleas of

defence and has further stated that the compensation claimed  by the claimant side is

excessive, exaggerated and having no real basis.
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5. The Opp. Party nos.2 and 3, the owner and the driver of the offending vehicle in

their joint written statement admitted the factum of accident taking place on 19.02.2018

at about 12.00 noon at Bhalukdubi Bazar due to the vehicle bearing registration no–AS-

01-EC-7468 (Bolero Pick Up) but stated that the accident did not take place due to the

rash and negligent driving of the offending vehicle but was an unfortunate accident.

They have further stated that the opp.party no.3 had a valid driving licence being

no.12530/Bng/Proff/f valid up to 16/10/2018 and the offending vehicle was duly insured

being policy no. 1306043117P105337851 valid up to 14/7/2018 at the time of accident

and that in case of any liability, the same would have to be borne by the opp.party

insurer.

6. Based upon the pleadings of both the sides, the following Issues were framed :

1) Whether Maminur Islam died as a result of injuries sustained by him in the

alleged motor vehicle accident on dated 19.2.2018 involving vehicle bearing

registration no–AS-01-EC-7468 (Bolero Pick Up) and whether the said accident had

taken place due to rash and negligent driving of the aforesaid offending vehicle?

2) Whether the claimant side is entitled to any compensation and if yes, to what

extent and by whom amongst the Opp Parties, the said compensation amount will be

payable?

7. To prove the case, the claimant side examined one witness. The Opp Party

insurer side examined no witness.

8. I have heard arguments advanced by both sides and also perused the materials

on record.

DISCUSSION, DECISION AND REASONS THEREOF:-

9. With regards to the ISSUE NO 1 upon perusal of the pleading of both the sides ,

the evidences tendered by the parties and the documents presented before this Tribunal the

following come into fore.
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9 (a) The Claimant has evidence vide PW-1 that on 19.2.2018, at about 12-00 noon,

the deceased Maminur Islam was proceeding towards home from his school and reached at

Bhalukdubi Bazar, a vehicle bearing registration no–AS-01-EC-7468 (Bolero Pick Up) which

was coming from Agia side and going towards Goalpara in a rash and negligent manner,

knocked him down. As a result, the deceased fell down on the ground and sustained

grievous injuries upon his head and upon different parts of his body. Immediately after the

accident, Maminur Islam was taken to Civil Hospital, Goalpara where the doctor declared him

dead. The Post Mortem Examination upon the dead body of the deceased was conducted at

Civil Hospital, Goalpara. It has been further stated in the claim petition that Goalpara P.S

being numbered as Goalpara P.S. case no.107/2018 u/s 279/304A IPC has been registered

against the Opposite  Party No.3, Sajis Rahman.

To buttress their Claim the Claimants has exhibited the certified copy of Accident

Information Report of Goalpara P.S. case no.107/2018 u/s 279/304A IPC being marked as

Ext.1, certified copy of FIR of Goalpara P.S. case no.107/2018 u/s 279/304A IPC being

marked as Ext.2

The OP has not been able to rebut the evidence tendered by the Claimant with

regards to the said accident. PW-1 has stated in his cross that he had seen the accident

himself from his fruit shop

Furthermore Exhibit 3 the Post Mortem Report of the deceased Maminur Islam

also reveals that the death occurred due to head injuries sustained due to blunt force impact

and that at the time of his death the age of the deceased was 13 years

Even though the OP NO 1 has tried to create a case of negligence of deceased

they have not been able to dislodge the fact about the accident having taken place nor about

the deceased having died due to the said accident. In the absence of any negative evidence

to proof that the accident had occurred due to fault of the deceased this Tribunal cannot

hold the any of the said prepositions of the OP. The Act being a beneficial legislation and the

standard of proof being that of preponderance of probability, unless anything negative is

proved the Tribunal will have to give the benefit of doubt to the Claimant.
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With regards to the fact as to whether it had occurred due to the rash and

negligence of the OP NO 3, the OP NO 2 and 3 have in their written statement admitted to

the factum of the accident taking place and stated that it was an unfortunate accident. There

is no indication that as to how vehicle came about to dashing a boy who was also coming on

the road. The fact that the accident had occurred without there being any negligence on the

part of the deceased would indicate that there was some amount of rashness on the part of

the driver.

Therefore, on perusal of the evidence on record and also the documents

including FIR (Exhibit 2)  and the AIR (Exhibit-1) it is seen that the accident had occurred on

19.2.2018, at about 12-00 noon, at Bhalukdubi involving vehicle bearing registration no–AS-

01-EC-7468 (Bolero Pick Up)  as a result of which , Maminur Islam sustained grievous

injuries on his head and different parts of his body and succumbed to the injuries on the day

to the hospital as evident from the Post Mortem Report (Exhibit-3). It is also held that the

accident had occurred due to the rash and negligent driving of the OP No.3 Sajis Rahman.

10. With regards to ISSUE No 2, since the factum of the accident of vehicle no–AS-

01-EC-7468 (Bolero Pick Up) occurring on 19.2.2018, at about 12-00 noon has been

established and it has also been established that due to the said accident the deceased

Maminur Islam had died. And since it has also been established that the said accident had

occurred due and rash and negligent driving of the driver of the vehicle i.e OP No 3. As  such

this Tribunal has no hesitation to hold that the Claimant NO 2 NOtuba Khatun being mother

of the deceased Maminur Islam is entitled to just compensation due to his untimely death.

However, as per the ration laid down in the case of Sarla Verma, Claimant NO 1, Matiyar

Rahman is not entitled to any compensation. There, is nothing either in the Claim petition or

the evidence tendered that would indicate that Claimant No.1 who is the father of the

deceased is a major was dependent upon the deceased.

10 (a) Now in order to fix the quantum of just compensation, this Tribunal would like to

first ascertain the income of the deceased and his age. The claimant Matiyar Rahman in his

evidence stated that the deceased, at the time of death, was of 13 years old and was

reading in Salbari M.E. School. In Ext.3, the Post Mortem Report of the deceased, his age

has been mentioned as 13 years. So, it can be inferred that the deceased, at the time of

death, was a minor boy of 13 years old. As the deceased was a minor boy of 13 years old, at

the time of his death, so, he would have no earning. Therefore, I assume that the deceased

had no earning.
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As per the ratio laid down in the case of RESHMA KUMARI reported in (2013) 9

SCC 65 where the age of the deceased is upto 15 years the mutiplyer shall be 15 and the

assessment as per Second Schedule. The notional income mentioned in the Second Schedule

will be Rs. 15,000.00 per annum as the earning of the deceased.

As there in nothing on record to assess the merit of the deceased for his future

prospect like school certificate or otherwise a token amount of Rs 15,000/- is added as

future prospect.

10 (b) Thus, taking the annual income of the deceased at Rs. 15,000.00 and applying

multiplier 15, the loss of dependency comes to Rs. 2,25,000.00. There should not be any

deduction from the amount of compensation as because the deceased, at the time of his

death, was a non-earning person and there are catena of decisions of the Hon’ble Apex

Court on this point. The claimant side is entitled to some amount in the heads of funeral

expenses and Loss of Estate as per limit prescribed by the Second Schedule of the MV Act.

10 (c) Also in the case of United India Insurance Co Ltd –vs- Pranay Sethi and others

reported in 2017 (16) SCC 680 it has been held by the Hon’ble Apex Court that certain

other amounts have to be added under conventional heads and the amounts have also been

quantified. As such the same has also to be added while quantifying the just compensation

to be awarded.

1) loss of estate :- Rs.10,000/-

2) Loss of parental consortium :- Rs.40,000/-

3) funeral expenses :- Rs.15,000/-

TOTAL :-Rs.65,000/-
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10 (d) From the above discussion and the reasons as stated aforesaid the total amount

for just compensation to be awarded is :-

Sl no Particular Amount

1 Loss of dependency Rs.2,25,000/-

2 Future Prospect Rs 15,000/-

3 Loss of parental consortium Rs.40,000/-

4. Loss of estate Rs.10,000/-

5 Funeral expenses Rs.15,000/-

TOTAL JUST COMPENSTAION Rs.3,05,000/-

11. With regards to the question as to who is liable to pay the just compensation.

Since the offending vehicle bearing registration no–AS-01/EC-7468 (Bolero Pick UP) was duly

insured with the United India Insurance Co Ltd and the policy was valid at the time of the

accident as such OP No 1 (United India Insurance Co Ltd) is liable to pay the just

compensation.

AWARD

12. It is therefore held that the Claimant No.2, Notuba Khatun is entitled for just

compensation of Rs.3,05,000/- (Rupees three lakhs five thousand only) with interest @ 9%

p.a. from the date of filing of the claim petition till realisation of the award. The Opp. Party

no-1, United India Insurance Co Ltd. is directed to pay the just compensation so awarded to

the claimant. Any sum already paid to the claimant is to be adjusted with the award.

13. Accordingly, OP NO1, United India Insurance Co Ltd. is directed to pay the just

compensation so awarded to the claimant within one month from the date of receipt this

order.

14 In order to safeguard the award money and considering the fact that the

Claimant will be dependent upon the just compensation awarded to her to sustain her during

her lifetime, this Tribunal is of the considered opinion that out of the said amount of

Rs.3,05,000/- (Rupees three lakhs five thousand only) , Rs.1,50,000/- (Rupees one lakh

fifty thousands only) shall be deposited in a nationalised bank within her locality as fixed



8 MAC  CASE NO-63 OF 2018.

deposited for 5 years. The rest amount may be released to the Claimant NO 2 upon an

application being so made.

15 Case is disposed of accordingly and on contest.

16. Copies to be furnished to the parties forthwith.

Given  under  my  hand  and  the  seal  of  this  court  on  this 14th day of February,

2020.

(Shri Aditya Hazarika)
Member,

Motor Accident Claims Tribunal,
Goalpara.
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LIST OF ANNEXTURE

Exhibits Particulars
1 Accident Information Report of Goalpara P.S. case

no.107/2018 u/s 279/304A IPC
2 FIR of Goalpara P.S. case no.107/2018 u/s 279/304A IPC
3 Post Mortem Report of the deceased

(Shri Aditya Hazarika)
Member,

Motor Accident Claims Tribunal,
Goalpara.


