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STATE OF ASSAM VS NAJMUL HOQUE

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, GOALPARA

GR Case No.   1682/16

U/S 498A/377 I.P.C.

STATE OF ASSAM

Vs.

                                 Najmul Hoque  ....... Accused person

PRESENT: Smti. Jyoti Rupa Haloi, A.J.S.

                               Judicial Magistrate First Class, Goalpara.

For the Prosecution: Smti G. Devi, Assistant Public Prosecutor

                           For the Defence: Kuldip Malakar, learned Advocate.

      Evidence recorded on: 09/11/16, 04/02/17, 25/08/17, 09/05/18,        

                            03/07/18, 31/07/18 and 31/10/18

                           Argument heard on: 24/01/2020

                           Judgment delivered on: 07/02/2020

             JUDGMENT

1. The prosecution's story in brief as revealed from the ejahar is that the

informant got married to the son of Tamejuddin about 11 years ago.

After the marriage she gave birth to one son and two daughter. After 5

years of marriage the accused Najmul Houqe started demanding Rs.

30,000/- from her. As she was not able to fulfill the demand, therefore,

her husband tortured her physically and mentally.  On 20/07/2016 at

about 12 a.m. her husband assaulted her and next day she was driven

out of the house. At present she stayed at the house of her father. 

2. On receipt of the FIR, Agia PS Case No. 100/16 under section 498A/377

I.P.C.  was  registered  and  investigated  into.  On  completion  of  the

investigation, the Investigating Officer has submitted charge sheet u/s
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498A/377 IPC.

3. In  pursuance  to  the  summons  issued,  the  above  named  accused

person appeared before the court and was allowed to go on bail. After

hearing  both  the  sides,  and  after  going  through  the  materials  on

record, charge under section U/S 498A/377 I.P.C was then read over

and explained to the accused person to which he pleaded not guilty

and claimed to be tried. 

4. I have heard learned counsels for both the sides and gone through the

evidence  and  record.  Upon  hearing  the  following  point  for

determination has been framed to arrive at a definite conclusion. 

5. Points for determination:-

        (1) Whether the accused person being the husband of the informant

subjected her to cruelty in demand of dowry and thereby committed

offence u/s 498A IPC?

        (2)Whether the accused person on 20.07.2011 at about 12.00 a.m. had

carnal intercourse with the informant against the order of nature and

thereby committed offence u/s 377 IPC?

 

6. Decision and Reasons thereof:- 

Now, let me scan the prosecution witness in order to arrive at a

definite conclusion. 

PW.1 Rehana Begum deposed that she is the informant. She knows

the accused person. He is her husband. They got married about 10

years ago. After the marriage married life went well for 3 years. The

accused  demanded  Rs.  50,000/-  from  her  and  she  gave  him  Rs.

20,000/-.He  again  demanded  money  and  she  refused  to  fulfill  the

demand. The accused assaulted her and married another woman. The

accused drove her  out  of  the house.  After  that  she filed an ejahar.

Exhibit 1 is the ejahar, Exhibit (1) is his signature. Police interrogated

her. 

                In cross examination she deposed that she does not know on what

date accused demanded money from her. On 20/07/16 he demanded

money. Her family members new about the occurrence. Before filing
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this  case,  she  filed  a  case  under  section  125 CrPC.  That  case  was

settled amicably and she subsisted conjugal life with him. She denies

the suggestion that their marital life is going on at present. 

      PW.2 Nazrul Houqe deposed that the informant is his daughter. He

knows the accused.  They got married about  14/15 years ago.  Their

marriage  life  went  well  for  10/11  years.  Accused  demanded  Rs.

30,000/- from her. As she refused to fulfill  the demand, the accused

tortured her and drove her out of the house. After that she took shelter

at his house. After that she filed an ejahar at the police station. Police

interrogated him.  

               In cross examination he deposed that his daughter filed a case

under section 498A IPC and under section 125 CrPC. Those cases were

amicably settled between them and they started their conjugal life. His

daughter subsisted conjugal life for two months. He cannot know when

his daughter returned to his home again. He denies the suggestion that

his daughter filed this case falsely. He denies the suggestion that the

accused did not demand any money.  

      PW.3 Rabial Islam deposed that the informant is his sister and the

accused is his brother in law. Their marriage took place in the year

2006.  After  that  his  sister  subsisted  the  marriage  life  for  5  years.

Accused demanded Rs. 30,000/- from the informant and as she did not

agree to fulfill the demand, accused tortured her. She gave Rs. 30,000/-

to the accused. The accused assaulted her physically as she was not

able  to  fulfill  the  demand.  Accused  married  another  woman.  The

accused person drove her out of the house. 

                 In cross examination he deposed that he does not know if his sister

has filed any other case. He does not know on what date the informant

gave money to the accused. He knows that the accused drove her out

of the house at night, but he does not remember the date. He denies

the suggestion that he did not state before police that his sister gave

Rs.  30,000/-  to  the  accused.  He  does  not  know  if  the  case  under

section 125 CrPC is amicably settled between the informant and the

accused.  He  denies  the  suggestion  that  the  informant  has  left  the

house of her husband at her own will. He denies the suggestion that

the accused did not torture her. He denies the suggestion that he has
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no knowledge about the occurrence. 

PW.4 Tomezuddin deposed that he knows the informant and the

accused. The incident occurred about 2 years ago. He heard that there

was  a  quarrel  between  the  husband  and  wife.  He  has  no  further

knowledge.

PW.5 Nureja Bibi deposed that she knows the informant and the

accused. Their marital life went well for 2 years. The informant gave

birth to three children. The accused demanded Rs. 50,000/- from the

informant.  As  she  was  not  able  to  fulfill  the  demand,  the  accused

tortured her and drove her out of the house. She was driven out of the

house for 2/3 times. One day in front of her the accused person drove

her out of the house. That incident happened about 4 years ago. From

that time she is staying in the house of her father. Her daughters were

staying with her. Najmul married for second time. Police interrogated

her. 

In cross examination she deposed that she does not remember the

date on which the money was demanded by the accused. Rehana told

his father about the demand of money from her by the accused. There

was quarrel between the informant and the accused. She denies the

suggestion that she did not state before police that accused demanded

Rs.  50,000/-  from  the  informant  and  tortured  her.  She  denies  the

suggestion that she did not state before police that about 4 years ago

accused tortured Rehana and drove her out of the house. She does not

remember the date on which she was driven out of the house. The

accused  person  has  married  for  second  time.  She  denies  the

suggestion that accused did not demand money, did not torture the

informant and did not drive her out of the house. 

      PW.6 Ali Hussain deposed that on 26/07/2016 he was at Agia PS as

Attached Officer. On that day O.C of the Agia PS received an ejahar and

registered it as Agia PS case 100/16 under section 498A/377 IPC and he

was given the responsibility of the investigation. He visited the place of

occurrence, prepared the sketch map, recorded the statement of the

witnesses and conducted the medical  examination of the victim. He

collected  the  medical  report.  He filed the charge sheet  against  the

accused  under  section  498A/377  IPC.  Exhibit  2  is  the  sketch  map,
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Exhibit 2(1) is his signature. Exhibit 3 is the charge sheet, Exhibit 3(1)

is his signature.

                  In cross examination he deposed that the ejahar was lodged on

26/07/2016 at 2 PM and the incident occurred on 20/07/2016. There is

a distance of 7 km from the police station to the place of occurrence.

There is good condition of road. He went to the place of occurrence

after receiving the ejahar. To the North of the place of occurrence there

is land of Tomejuddin. To the South there is village road. To the East

there is house of Nosiya Bewa. To the West there is one shop of Nosiya

Bibi. The GD entry was made after the ejahar. He collected the medical

report.  PW.3 Rabial Islam did not state before him that the accused

demanded Rs. 30,000/- from the victim. PW.5 Nureja Bibi did not state

before him that Nojmul demanded Rs. 50,000/- from Rehana. He denies

the suggestion that he has not investigated the case properly.      

PW.7  Dr.  Mrinali  Lagachu  deposed  that  on  27/07/2016  she

examined Ruheja Begum w/o Najrul  Amin of village Pajabandha, P.S.

Agia District Goalpara in connection with case No. Agia PS Case No.

100/16.  The  victim was  escorted  by  home guard  Kaushalya  Rabha.

Examination was done in presence of female attendant Sewali Ghosh.

On examination, she found identification mark – one black mole over

lift cheek, hight – 4 feet 7 inch, weight 31 Kg, teeth 15/15, breast- well

developed,  axillary  and  pubic  hair  present,  per  abdomen  –  striae

gravidarum present, per vaginal – hymen absent, vagina admits two

fingers, uterus – normal in size and anteverted, vaginal pool collected

and  semen  examined  does  not  show  any  spermatozoa  (report

enclosed), pregnancy test negative (report enclosed), X-ray of (RI) wrist

joint,  (RI)  elbow joint,  (RI)  iliac crest shows age of the victim girl  is

between above 18 years to below 20 years (report enclosed). In her

opinion there is no recent sign of sexual intercourse, there is no injury

mark over her body and private parts, age of the victim girl is between

above 18 years to below 20 years. Exhibit 4 is the medical report and

Exhibit 4(1) is her signature. 

                       I have gone through the entire evidence on record and

heard the learned counsel of both the sides.
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                     Section 498A IPC provides that whoever, being the

husband  or  the  relative  of  the  husband  of  a  woman,

subjects such woman to cruelty shall  be punished with

imprisonment for a term which may extend to three years

and shall also be liable to fine.

                   Explanation to this Section says for the purpose of this

Section, “Cruelty” means-

                (a) any wilful conduct which is of such a nature as is

likely to drive the woman to commit suicide or to cause

grave injury  or  danger  to  life,  limb or  health  (whether

mental or physical) of the woman; or

              (b) harassment of the woman where such harassment is

with a view to coercing her or any person related to her

to  meet  any  unlawful  demand  for  any  property  or

valuable security or is on account of failure by her or any

person related to her to meet such demand.

                  To prove the case u/s 498A IPC, the prosecution must

prove the following ingredients:

I. The woman must be married.
II.She must be subjected to cruelty or harassment.
III.Such cruelty or harassment must have been shown either by 

husband of the woman or by the relative of her husband.

                   PW1, PW2, PW3 and PW5 deposed that the accused tortured her

as she was not able to fulfill the demand made by the accused and she

was driven out of the house.

                  However, from the testimony of PWs it cannot be known how and

in what manner she was subjected to torture and whether the act of

the accused come within the purview of offence u/s 498A IPC. 

                  Further, from the testimonies on record it is seen that the

informant  filed  another  case  u/s  498A  IPC  and  she  resumed  the

conjugal life with the accused after making amicable settlement with

him. PW2, the father of the informant deposed that his daughter filed

case under section 498A IPC and under section 125 CrPC. Those cases
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were amicably settled between them and they started their conjugal

life.

                 This act on the part of the informant to resume the conjugal after

making amicable settlement with the accused also creates doubt about

the allegation brought against the accused.

                 PW6/I.O. deposed that the incident occurred on 20/07/2016 and the

ejahar  was  lodged  on  26/07/2016  at  2  PM.  However,  there  is  no

explanation for the delay in lodging the ejahar.

                   On the other hand in their testimonies PWs have not deposed

anything against the accused about the allegation for offence u/s 377

IPC.

                   Now, after taking everything on account it is seen that the

evidences  on  record  are  not  sufficient  enough  for  satisfying  the

ingredients of offence alleged against the accused person.

  7.    Considering above, I held that prosecution has failed to bring home the

charges against the accused person and as such the accused person is

hereby acquitted from the charges u/s 498A/377 IPC and set at liberty.

8. The bail bond executed by the accused person is extended for next six

months as per the Provisions of section 437A CrPC. as amended up to

date. Surety is discharged.

 9. Judgment is pronounced in open court. Case is disposed of on contest.

10. Given under the hand and seal of this court on this 7 th day of February,

2020 at Goalpara.

                                                                                         

                                                                                                  Smti. Jyoti Rupa Haloi.

                                                                                                        J.M.F.C., Goalpara 
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                                                            APPENDIX

1. PROSECUTION WITNESSES:

P.W.1- Rehana Begum

P.W.2 – Nazrul Hoque

P.W.3 – Rabial Islam

P.W.4 – Tokejuddin

P.W.5 – Nureja Bibi

P.W.6 – Ali Hussain (IO)

P.W.7 – Dr. Mrinali Lagachi (MO)

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS (BY PROSECUTION SIDE):

Exhibit.1 – Ejahar

Exhibit.2 – Sketch map

Exhibit.3 – Charge sheet

Exhibit.4 – Medical report

 4. EXHIBITS (BY DEFENCE SIDE):

NIL.

                                                                                                    (Smti. Jyoti Rupa Haloi)  

                                                                                            J.M.F.C, Goalpara
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