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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Goalpara (Assam).

IN THE COURT OF MUNSIF NO. 2, GOALPARA: ASSAM.

PRESENT: DRISTISIKHA BARUAH, AJS

Friday, the 02nd day of March, 2020.

Title Suit No.71of 2015.

Jagdish Nath & another 

………….……....Plaintiffs.

-Versus-

Ashwini Kumar Nath & another

………......….Defendants.

This suit coming on for final hearing on 20-02-2020 in presence of :-

Advocate for the plaintiff: Mr.B. K Choudhury, learned Advocate.

Advocate for the defendants- None

And having stood for the consideration to this day, the Court delivered the
following judgment:-

           J U D G M E N T

1.This is a suit filed by plaintiffs seeking declaration of their right, title and

interest over the suit land and recovery of Khash possession of the suit

land.
PLAINTIFF’S CASE

2.As averred in the plaint, plaintiffs' case, in brief is that the Plaintiff no. 1

Jagadish Ch. Nath and Plaintiff no. 2 Mahesh Ch. Nath, jointly purchased

the  land  i.e.,  Schedule  A  land  described  in  the  measuring  2  Bighas
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pertaining to Patta no. 68(new) 48(old), Dag no. 325(new) 270(old) of the

revenue village Lalbari within Maha Circle which is bounded as in the North

(Land  of  Defendant);  in  the  South  Land  of  plaintiff  purchased  from

proforma defendant no. 1; in the East (Land of Ram Prasad Nath); in the

West (Land of Sushen Nath) from proforma defendant no. 1 Sri. Bhupendra

Nr.  Choudhury,  by  way  of  registered  sale  deed  no.  1043/932  dated

21/05/1998.  Plaintiffs  also  took  the  possession  of  the  schedule  A  land.

Later in the year 2000 plaintiffs also purchased land shown in Fig. B in the

plaint, from proforma Defendant no. 1. That since the day of purchase the

plaintiffs have been in the possession of the Schedule A land and thereby

mutated their  named in the revenue records.  That  the main defendant

Ashwini  Kr.  Nath  on  04/03/2007  approached  the  plaintiff  no.  1  with  a

request  that  he  requires  land  for  cultivation,  thus  in  good  faith  the

defendant was given to cultivate on the  1 Bigha of the 2 Bigha suit land

i.e., Schedule A1 land as shown in the plaint, since 05/03/2007. Schedule A

1 land is the suit land. Thus the main defendant started to cultivate over

the Schedule A1/suit  land with the permission of  the plaintiffs.  That on

24/03/2013 the plaintiffs when requested the main defendant to vacate

the suit land, they refused to do so and denied the right, title and interest

of the plaintiffs over the suit land. In April 2013, the main defendant have

also  dug  one  pond  in  the  northeast  corner  of  the  suit  land.   That  on

19/03/2013 in the village meeting the villagers also requested to the main

defendants to vacate the suit land but it was refused.

3.That the plaintiffs have no grievance against Proforma defendant no. 1 but

as he is a co pattadar of ‘Schedule A’ land, therefore he is impleaded in

the suit. That the main defendant is illegal trespasser of the suit land and

have no right, title, interest to occupy the suit land. It is thus prayed for a

declaration that the plaintiffs have right, title and interest over the suit

land; recovery of khas possession of the suit land by evicting the main

defendant; etc.
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4.The suit proceeds ex parte against Proforma defendant no. 2 Sri Mridul Ch.

Roy vide order dated 14/09/2015. However main defendant and proforma

defendant no. 1 contested the suit by filing their W.S.

THE CASE OF THE MAIN DEFENDANT :-

5.The main defendant Aswini Kr.  Nath entered appearance and contested

the case by submitting the W.S. While denying the contention/averments

of the plaintiffs, the said main defendant resisted the suit of the plaintiffs

on the ground that there is  no cause of action for the suit;  the suit  is

barred by limitation.

6.According to the main defendant the plaintiffs have suppressed real facts

and tried to mislead the court with false and concocted story. The main

defendant admits that the plaintiffs are full brothers and have purchased 2

bighas of land from Proforma defendant no. 1 by executing a registered

sale  deed  no.  1043/932  dated  21/05/1998  and  later  got  their  names

mutated  in  the  land  records.  That  the  main  defendant  has  never

approached the plaintiff no. 1 for the plaintiff’s land for cultivation. That

there was no good faith between the parties which lead to cultivation of

the suit land since 05/03/2007.

7.The  main  defendant  admits  that  he  has  not  taken  any  land  from the

plaintiff and therefore no question of vacating the suit land arises. That he

has not dug any pond in the northeast side of the suit land.

8.That the real facts of the main defendant is that on 28/01/1998, the main

defendant had purchased 1 Bigha Sali land from Proforma defendant no. 1

Bhupendra Nr. Choudhury, land covered by Dag no. 330 Patta no. 83 which

has common boundary with the land of the plaintiffs. That this land is at

the northern side and in the southern side of the middle boundary the

alleged  suit  land  is  situated.  That  the  main  defendant  is  peacefully

enjoying the said  property  by digging pond and rearing fishery.  During

heavy rainfall the ali (boundary) between the two land got washed off and

some land fell  in the pond on the main defendant’s property. The main

defendant promised to repair the damaged boundary but the repair got
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delayed due to his illness. Thereby the plaintiffs raised objection with the

A.S.O. Matia Revenue Circle bearing Msc. Case 74/2013 where both parties

were  directed  to  mutually  settle  the  matter.  That  the  plaintiffs  taking

advantage of the illiteracy of the main defendant filed this instant suit.

That  the  main  defendant  has  not  occupied  any  suit  land  and  not  a

trespasser.

CASE OF THE PROFORMA DEFENDANT NO. 1

9. The  Proforma  defendant  no.  1  Bhupendra  Nr.  Choudhury  entered  into

appearance and contested the case by submitting the W.S. While denying

the contention/averments of the plaintiffs, the said pro forma defendant

resisted the suit of the plaintiffs on the ground that as there is no cause of

action against Proforma defendant no. 1.

10.That  Proforma  defendant  no.1  admits  that  the  plaintiffs  have  jointly

purchased 2 Bigha land from him by executing a registered sale deed no.

1043/932 dated 21/05/1998 and later got their names mutated in the land

records. 

11.It is contented that the main defendant had not approached the plaintiffs

for allowing him to cultivate on the plaintiffs land. That the main defendant

has not occupied any land of the plaintiffs and therefore no question of

vacating the suit land arises. That the main defendant have not dug any

pond in the suit land.

12.The real facts according to the proforma defendant no.1 is that the main

defendant  had  purchased  1  Bigha  land  from  Proforma  defendant  no.1

which is covered under Dag no. 330 and patta no. 83. This land is next to

the suit land of the plaintiffs in the north, having middle common boundary

and in the south is the plaintiff’s land. During heavy rains plaintiffs land/

ali/boundary  got  affected  and  fell  on  the  pond  dug  on  the  main

defendant’s own land. But since the main defendant delayed to repair the

damaged land as promised, therefore the plaintiffs filed objection with the

A.S.O. Matia Revenue Circle bearing Msc. Case 74/2013 where both parties

were directed to mutually settle the matter. It is also contended that in a
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village meeting on 19/07/2013 the matter was settled mutually and parties

decided to settle as per decision of the public mel.  But since the main

defendant  failed  to  deliver  his  promise  on  time,  being  aggrieved  the

plaintiffs had filed this case. Therefore this suit is liable to be dismissed.

13.Upon hearing the learned counsels for both the sides and considering the

rival pleadings and also having considered the documents produced and

relied upon by the parties, the following issues have been framed in the

suit.

I S S U E S.

 (i) Whether there is any cause of action?
 (ii) Whether the suit is maintainable?
 (iii) Whether the plaintiff has any right, title, interest over the suit

land?
 (iv) Whether the plaintiffs entitled to any other relief as prayed for?

DISCUSSION, DECISION AND REASONS THEREOF:-

14.The  plaintiffs  in  support  of  their  pleadings  examined  as  many  as  five

witnesses  and  exhibited  documentary  evidence.  It  is  now  pertinent  to

mention that all the PWs have been cross examined by the defendant side.

The defendant’s side has submitted evidence of one witness in support of

their case but did not appear for adducing their cross examination as per

order  dated  04/05/2019.  And  since  order  dated  05/09/2019,  the  case

proceeded in the absence of the defendants.

15.I have heard arguments advanced by the learned counsel for the plaintiffs.

Perused  the  record  and  scrutinize  the  evidence  on  record.  Having

considered all the above, I record my finding on each issue as follows:-

Decision on Issue No. 1
(Whether  there is any cause of action for the suit ?)

16.It is important to bear in mind that though there is no statutory definition

of  “cause of action” but it is now settled in law that cause of action

means and denotes all material facts on which a right is founded. In other

words, cause of action is nothing but a bundle of facts which a party to a

suit claiming a relief under the law, is required to prove in order to have
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the suit decreed in his favour. Thus, cause of action means necessarily the

facts which the plaintiff is required to prove in order to get a decree.

17.In the present suit, the plaintiffs stated that the suit land is owned by the

plaintiffs jointly after being purchased from proforma defendant no. 1 Sri.

Bhupendra Nr. Choudhury, by way of registered sale deed no. 1043/932

dated 21/05/1998. Plaintiffs also took the possession of  the schedule A

land thereon.

18.Both  main  defendant  and  proforma  defendant  no.  1  admits  that  the

plaintiffs have purchased the ‘Schedule A’ land from proforma defendant

no. 1 Sri. Bhupendra Nr. Choudhury, by way of registered sale deed no.

1043/932 dated 21/05/1998 and are in possession since then.

19.Plaintiffs contend that ‘Schedule A 1’ land which is a part of ‘Schedule A’

land was given to the main defendant for cultivation since 05/03/2007.

And on 24/03/2013 when the plaintiffs requested the main defendant to

vacate the schedule A1 land, the main defendant denied to do so along

with denial of right, title, and interest over the suit land.

20.On  the  other  hand  the  main  defendant  contends  that  he  is  not  in

possession of any land belonging to the plaintiffs and he never occupied

any part of the land of the plaintiffs. Therefore no question of vacating any

land arises. That both the main defendant’s and the plaintiff’s property lie

adjacent to each other and once during heavy rainfall the boundary/ali got

washed away which the main defendant promised to repair but could not

do so because of his ill health. Hence the plaintiffs have filed this case.

21.From the rival pleadings of both the parties, it clearly appears to me that

there is cause of action for the suit. Hence, I decide that the Issue

No.1 is affirmative and in favour of the plaintiffs.

Decision on Issue No. 2
(Whether the suit is maintainable?)

22.So far maintainability of the suit is concerned, it is important to point out

here is that the issue of maintainability is an issue of wider dimension.
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Therefore,  it  is  very  difficult  to  say  in  one  breath,  that  a  suit  is  not

maintainable in law and facts. It is for this reason that the Order VIII Rule 2

of the Code of Civil Procedure has cast a special duty on the defendants to

raise by his pleading all material facts which would go to show that the

suit is not maintainable. Therefore, a bald plea of non-maintainability of a

suit without adequate details in the pleadings is not sustainable in law. In

the present suit, it appears that the defendants pleaded that the suit is not

maintainable but have not elaborated a details as to why and how

the suit is not maintainable.  Every suit is maintainable in law unless

specifically or by necessary implication, barred under any provision of law.

It is pertinent to mention that this is a suit for declaration of right, title and

interest of plaintiffs over the suit land, recovery of khas possession of the

suit  land.  Record  reveals  that  the  cause  of  action  arose  within  the

pecuniary jurisdiction of this Court. Hence, it clearly appears to me that

the  suit  is  maintainable  in  its  present  form  and  manner.  Hence, I

therefore, decide the Issue No.3 in affirmative and in favour of

plaintiffs.

Decision on Issue No. 3
(Whether the plaintiff has any right, title, interest over the suit

land?)

23.PW  1  Jagdish  Nath  / plaintiff  no.1  deposed  that the  suit  land  is

‘Schedule-A1’ property measuring 1 Bigha land and is a part of ‘Schedule-

A’  property  measuring  2  Bigha  land  pertaining  to  Patta  no.  68(new)/

48(old)  and  Dag  no.  325(New)/  270(old).  That  the  plaintiff  no.  1  and

plaintiff no. 2 had jointly purchased the schedule A land from proforma

defendant no.1 by way of executing a registered sale deed no. 1043/932

dated  21/05/1998  and  took  the  possession  of  the  same  by  putting

boundary. That both plaintiffs purchased another land from the proforma

defendant no. 1 which is adjacent to the southern boundary of the suit

land.  That  since  the  day  of  purchase  the  plaintiff  no.  2  has  been  in

possession of the suit land and accordingly the names were mutated in the

land records. That on 04/03/3007 the main defendant approached PW-1
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with a request that he is in need of a plot of land for cultivation out of

‘Schedule A’ land. At that time both sides had good relations therefore out

of good faith the plaintiffs after consultation allowed the main defendant to

cultivate on the ‘Schedule A1’ land. Thus the main defendant started to

cultivate  over  the  ‘Schedule  A1’  suit  land  since  05/03/2007  with  the

promise that whenever plaintiffs would ask for the land, main defendant

would vacate the same. That on 24/03/3013 the plaintiffs when requested

the main defendant to vacate the suit land, he refused to do so and denied

the right, title and interest of the plaintiffs over the suit land. That one day

in April 2013, the main defendant dug a pond in the north east corner of

the suit land. That on 19/07/2013 the villagers also requested the main

defendants to vacate the suit land but they refused to do so. And hence

they are illegal trespassers and liable to be evicted.

24.PW-2 Mahesh Ch. Nath, who is brother of PW 1 and one of the plaintiffs

of  the  suit,  has  deposed  in  the  same  line  and  has  corroborated  and

supported  the  version  of  PW  1.   PW  1  in  his  evidence  exhibited  the

following documents in support of his case:-

 Ext. 1 : Original copy of Revenue Paying receipt paid by me.
 Ext. 2 : Original copy of draft Chitha.

Ext. 3 : Original Copy of Kheraji Miyadi Patta.
Ext. 4 : Original copy of sale deed executed in favour of PW1 and PW  2.

 Ext. 5 : Original copy of sale deed executed in favour of PW 1.

25.PW 3 Rohini  Kr.  Nath,  have  also  deposed in  the  same line  and has

corroborated and supported the case of plaintiffs.

26.PW 4 Sodananda Nath, Lat Mandal Matia Circle also deposed that Ext. 2

is the chitha copy of Patta no. 68 Dag no. 325 village Lalbori issued from

their office. He deposes that in the said document 7 Bigha 3 katha 9 lecha

is  against  the  pattadrs  1.  Jagadish  Ch.  Nath,  2.  Mahesh  Ch.  Nath,  3.

Ashwini Kr. Nath, 4. Mridul ch. Ray. That according to the document of the

Dag and Patta land as mentioned above, brought by the witness in court,

Jitendra Narayan Choudhury S/o Surendra Choudhury was the owner. That

in 1985 the said land was absolutely transferred to Bhupendra Narayan

Choudhury  (Jitendra  Narayan  Choudhury).  Later  the  2  Bigha  land  was
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named  against  plaintiffs  Jagdish  Ch.  Nath  and  Mahesh  Ch.  Nath  vide

registered sale deed. That Ext. 3 is the final patta issued from their office

which declares Jagdish Ch. Nath, Mahesh Ch. Nath and Ashwini Kr. Nath,

Mridul Ch. Ray as pattadars of the 7 Bigha 3 katha 7 lecha land bearing

Patta no. 68 Pag no. 325 Village lalabari.

27.PW 5 Mohini Das, Extra- writer, Sub Registrar office, Goalpara deposes

that the Ext. 4 is the registered sale deed issued from their office and that

the deed is executed between Jagdish Ch. Nath, Mahesh Ch. Nath both S/o

Dugdhanath  Nath,  Lalabari  P.S.  Mornoi,  Goalpara  and Upendra Narayan

Choudhury  S/o  Lt.  Surendra  Narayan  Choudhury,  Lalabari  P.S  Mornoi,

Goalpara.  That  vide  the  said  registered  sale  deed  2  Bigha  land  was

transferred in the name of the plaintiffs. Be it mentioned that after perusal

of  the  Ext.  4  is  shows  that  the  transferee’s  name  as  mentioned  is

Bhupendra  Narayan  Choudhury  S/o  Lt.  Surendra  Narayan  Choudhury,

Lalabari  P.S Mornoi,  Goalpara. Therefore presuming that inadvertently it

was adduced as ‘Upendra Narayan Choudhury’, the court shall decide the

case on merits.

28.From having perused the evidence of PW-1 to PW-5, it reveals that PW 1

along  with  main  defendant  both  purchased  property  from  pro  forma

defendant no1. It is admitted by PW 1 that both the dag and patta nos. of

the two lands are different. PW 1 had purchased the ‘Schedule A’ land by a

registered sale deed as Ext. 4 dated 21/05/1998. The authenticity of the

document is validated and corroborated by PW 5 who clearly states that

the said document is one issued from the Sub Registrar Office, Goalpara

and thus substantiates the version of the plaintiffs.  Ext. 1 which is the

Khajna  receipt  clearly  shows  that  the  plaintiff  no.1  has  paid  the  land

revenue for the ‘Schedule A’ land. Ext. 2 which is the chitha copy reveals

that the plaintiffs are pattadars of the Schedule A land, along with other

co-pattadars. Validity of Ext. 2 is corroborated by the evidence of PW 4.

One of the co pattadars in the said chitta copy is main defendant Ashwini

Kr. Nath. During the cross examination of the PW 4, it is also admitted by

the  witness  that  Ashwini  Kr.  Nath  has  1½   Bigha  land  in  his  name.
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Moreover  Ext.  3  which  is  the  original  Khiraji  Miyadi  Patta  document

declares main defendant Ashwini Kr. Nath as one of Khiraj Miyadi patta

holder along with plaintiffs of land Dag no. 325.

29.Now  the  fact  that  the  plaintiffs  gave  ‘Schedule  A1’  land  to  the  main

defendant  on  the  purpose  of  cultivation  by  only  verbal  agreement  is

corroborated by PW 2 and PW 3. Both the witnesses have corroborated to

the fact that the dispute between both the parties where known by the

village community who tried to resolve the matter but it was not resolved.

Both PW 2 and PW 3 further depose that the suit land is in possession of

the main defendant.

30.The defendants however submitted their WS and also evidence in chief of

two witnesses, but did not appear for their cross examination. Henceforth

the DWs on record do not hold any value in the eyes of law.

31.From the above discussion coupled with my reasons, I am constrained to

hold that the plaintiffs have got right, title and interest over the suit land

which the plaintiffs have purchased  from proforma defendant no.  1 Sri.

Bhupendra Nr. Choudhury, by way of registered sale deed no. 1043/932

dated 21/05/1998(Ext. 4), and presently the main defendant is trespassers

of the suit land as they have not quit and vacated the suit land in spite of

request  and demand made by the plaintiffs.  I,  therefore, decide the

Issue No.5 in affirmative, in favour of the plaintiff.

Decision on Issue No. 4
(Whether the plaintiffs entitled to any other relief as prayed for?

32.Hence, going by the above discussion, I am constrained to hold that the

plaintiffs are entitled to recovery of Khas Possession of the suit land.

O R D E R
33.In the result, the suit is decreed with cost. Accordingly, it is declared that

the plaintiffs have got right, title and interest over the suit land and hence

the plaintiffs are entitled to recovery of Khas Possession of the suit land by

evicting  the  main  defendant  including  their  men,  agents,  subordinate
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employees, tenants etc. from the suit land, demolishing and removing the

structure  if  any  from the suit  land.  Further  the defendants,  their  men,

agents etc. are restrained from dispossessing/ disturbing the plaintiffs in

their  peaceful  possession  and  enjoyment  of  the  suit  land  after  Khas

Possession thereof.

34.Dictated under the seal and sign of the court and bearing my signature on

02nd March of 2020.

DRISTISIKHA BARUAH, 
AJS

MUNSIFF NO.2, GOALPARA 
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APPENDIX

1. Plaintiff witness: 

PW 1 Jagdish Nath.

PW-2 Mahesh Ch. Nath.

PW 3 Rohini Kr. Nath.

PW 4 Sodananda Nath.

PW 5 Mohini Das.

2. Defence witness:

NIL

3. Prosecution Exhibits.

Ext. 1 : Original copy of Revenue Paying receipt paid by me.

Ext. 2 : Original copy of draft Chitha.

Ext. 3 : Original Copy of Kheraji Miyadi Patta.

Ext. 4 : Original copy of sale deed executed in favour of PW1 and    PW 2.

Ext. 5 : Original copy of sale deed executed in favour of PW 1.

4. Defence Exhibits. 

NIL

RO & AC

DRISTISIKHA BARUAH, AJS

MUNSIFF NO.2, GOALPARA


