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IN  THE   COURT  OF  ASSISTANT SESSIONS JUDGE:

GOALPARA

Sessions  case No. 24/2016

      U/s  147/148/149/447/325/324/323/307 IPC 

 

            The State of Assam

                -Vs-

(1) Jilim Uddin, (2) Taizuddin Sk., (3) Ibrahim Ali,

(4) Hanif Ali, (5) Monnat Ali, (6) Rohimuddin Sk.,

(7) Azahar Ali, (8) Hazrat Ali, S/o Lt. Rohim Boks,

(9)  Tofizuddin  Sk.,  (10)  Haraf  Ali,  (11)  Alauddin

Sk.,  (12)  Eyar  Ali,  (13)  Atab  Ali,  (14)  Sairuddin

Sk.,   (15) Muzammel Ali,(16) Hazrat Ali, S/o. Lt.

Patu Sk.   

....... Accused persons

Present :   Smt. C.R. Saikia, A.J.S.
Assistant Sessions Judge, Goalpara

For the Prosecution:  Mr. N.N. Islam, learned Addl. P. P.

For  the  accused:  Mr.  A.  Hussain  and  Mr.  K.Malakar,  learned

Advocates.

Evidence  for  the  prosecution  recorded on 06/09/16,28/09/16

20/07/17, 03/08/17, 21/09/17 and 02/06/18.

Statement of  the  accused recorded on 11/02/2020.

Argument heard on:    10-02-2021.

Judgment delivered on:     24/02/2021.
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J U D G M E N T

1. The  gist  of  the  prosecution  case  as  disclosed  in  the

ejahar  is  that  on  12/09/2012  the  F.I.R.  named  accused

persons  damaged  pulses  cultivation  of  the  informant  with

cattles. That as the informant and her son Suleman Ali went

forward to prevent the accused persons from damaging the

cultivation,  the  accused  persons  brutally  assaulted  the

informant and her sons and grandsons. 

2. Sakina Bewa W/o. Late Kosim Ali of Vill. Sutarpara under

Rongjuli P.S. lodged an ejahar before the Officer-in-charge of

Rongjuli Police Station by disclosing the said facts.  

3. On the basis of the said ejahar Rongjuli P.S. Case No. 77/

12 u/s 147/148/149/447/325/326/379/307 IPC was registered

against the F.I.R. named accused persons. On completion of

investigation police laid charge sheet against  accused  (1)

Jilim Uddin, (2) Taizuddin Sk., (3) Ibrahim Ali,  (4) Hanif Ali, (5)

Monnat Ali, (6) Rohimuddin Sk., (7) Azahar Ali, (8) Hazrat Ali,

(9) Tofizuddin Sk., (10) Haraf Ali, (11) Alauddin Sk., (12) Eyar

Ali,  (13)  Atab  Ali,  (14)  Sairuddin  Sk.,  (15)  Muzammel  Ali,

(16)Hazrat Ali (17) Jiar Ali u/s 147/148/149/447/325/326/307

IPC.  It  is  pertinent  to  mention  herein  that  this  case  was

abated against accused Jiar Ali vide order dated 29/04/2017

due to his death. 

 4. Learned  Judicial  Magistrate  First  Class,  Goalpara

committed this case for trial before Hon’ble Court of Sessions
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vide its  order  dated 24/02/2016  after  complying with  the

provisions under section 207/209 Cr.P.C. On 20/04/2016 this

court  received  the  instant  case  for  disposal  from  Hon’ble

Sessions court on transmission. 

5.    After hearing learned counsels of both sides and on

perusal  of  materials  available  on  record  my  learned

predecessor  in  office  framed  a  formal  charge  u/s

147/148/149/447/325/324/ 323/307 IPC against the accused

persons vide its orders dated 04/06/2016.  The charge was

read over and explained to the accused person to which they

pleaded not guilty and claimed to be tried.  

6.   Prosecution  side  adduced evidence of  six  witnesses  in

support of its case.  Statement of the accused recorded u/s

313 Cr. P.C. is of total denial. Defence side declined to adduce

any evidence in its defence. I have heard the argument of

both sides,  considered the contentions raised on behalf  of

both sides and perused the evidence on record. 

The  points  for  determination  in  this  case  are  as

follows: 

7.  (1)  Whether  the  accused  persons  on  12/09/2012  at

Sutarpara,  N.C.  Char  under  Rongjuli  Police  Station,  District

Goalpara (Assam) were a member of unlawful assembly and

in  prosecuiton  of  common  object  of  such  assembly,

committed the offence of rioting and thereby committed an

offence punishable u/s 147/149 of IPC ?
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 (2)  Whether  the  accused  persons  on  the  same date,

time and place were a member of an unlawful assembly and

in  prosecution  of  common  object  of  such  assembly,

committed the offence of rioting with deadly weapons and

thereby committed an offence punishable u/s 148/149 of IPC

? 

 (3)  Whether  the  accused  persons  on  the  same date,

time and place committed criminal trespass by entering into

the paddy field of Musstt. Sokina Bewa intent to commit an

offence  and  thereby  committed  an  offence  punishable  u/s

447 of IPC ? 

 (4)  Whether  the  accused  persons  on  the  same date,

time and place, in prosecution of common object, voluntarily

caused  grievous  hurt  to  Soleman  Hoque  and  thereby

committed an offence punishable u/s 325 of IPC ?

 (5)  Whether  the  accused  persons  on  the  same date,

time  and  place,  voluntarily  caused  grievous  hurt  to  Md.

Badshah  by  means  of  sharp  cutting  weapon  and  thereby

committed an offence punishable u/s 324 of IPC ? 

 (6)  Whether  the  accused  persons  on  the  same date,

time and place,  in  prosecution of  common object  of  all  of

them voluntarily caused hurt to Chand Miah and Sakina Bewa

and  thereby  committed  an  offence  punishable  u/s  323 of

IPC ?
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 (7)  Whether  the  accused  persons  on  the  same date,

time  and  place,  in  prosecution  of  common  object  had

attempted to kill Soleman Hoque, Md. Badshah, Chand Miah

and Sokina Bewa with such intention or knowledge and under

such circumstances that if by that act they had caused the

death of Soleman Hoque voluntarily caused grievous hurt to

Soleman Hoque, Md. Badshah, Chand Miah and Sokina Bewa

they  would  have  been  guilty  of  murder  and  thereby

committed an offence punishable u/s 307 of IPC ?                   
 

DISCUSSION OF EVIDENCE, DECISIONS AND REASONS

THEREOF:

 8. It is the cardinal principle of criminal jurisprudence that

the  accused  is  presumed  to  be  innocent  until  his  guilt  is

proved  beyond  reasonable  doubt.  As  per  provision  of

Section 102 of Indian Evidence Act 1872 the burden of

proving the guilt of the accused lies on the prosecution. In

this  instant  case  prosecution  has  adduced evidence of  six

witnesses in order to discharge its burden.   

9. P.W.1, Sakina Bewa is the  informant of this case. It is

in  her  evidence  that  at  the  relevant  time  of  the  alleged

incident when she had gone to give snacks to her son who

was ploughing, accused persons Hazrat, Azahar, Atab, Hanif,

Moinuddin, Taijuddin, Muzammel, Mannan and Jilib assaulted

her and her son Suleman with dao and lathi. She testifies that

Azahar  assaulted  on  her  head  with  dao  and  there  was
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bleeding  from  her  head.  She  deposes  that  her  son  took

shelter in the house of Aynal as he became senseless. That

afterwards the  villagers  took her  and her  son to  Goalpara

Civil  Hospital.  She  further  deposes  that  later  on  she  took

treatment  at  Solace  Hospital  that  her  son  was  referred  to

Guwahati and he was treated at Dispur Hospital. P.W-1 goes

on to depose that as her grandsons and other sons came to

the place of occurrence, the accused persons beat them also.

10. There are material contradictions in the evidence of P.W-

1 with her statement recorded u/s 161 of Cr.P.C.. Drawing her

attention  to  her  statement  given  before  the  I.O.  learned

defence counsel suggested that she had not told before the

police about accused Azahar assaulting on her head with a

dao. P.W-1 denied this suggestion.  But this contradiction is

not proved as the I.O. of this case is not examined. Learned

Addl. P.P. has intimated this Court that the I.O. could not be

examined due to his severe ailment. Situated so in view of

material contradictions elicited during the cross examination

of P.W-1, there arises serious doubt about the veracity of the

evidence of P.W-1. Such serious doubt weakens the credibility

of P.W-1. 

11.  P.W-2 Soleman Ali   testifies that at  the time of the

alleged incident when he was ploughing in his land, accused

Hazrat,  Azahar,  Allauddin,  Mozammel,  Jilim,  Atab,  Monnaf,

Hanif,  Taizuddin  and  Moizuddin  attacked  him  and  they

assaulted in his belly with dao. He deposes that the accused
6
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persons assaulted on his  head and over  his  ears.  That  he

became senseless resultant to such beating. 

12. During the cross examination of P.W-2 learned defence

counsel elicited some vital contradictions in his evidence and

in his statement given before the police. As discussed above

non-examination  of  the  I.O.  leaves such  contradictions  not

proved. Therefore, the evidence of P.W-2 becomes weak. 

13. P.W-3  Badshah  Sk. is  the  grandson  of  P.W-1.  He

testifies that at the time of the alleged incident Suleman and

Abdus Sawan were ploughing in their own land at Sutarpara

N.C.. That he along with his father and Sopina were also there

weeding  in  the paddy field.  That  at  that  time Azahar  and

Hanif  started to beat Suleman. Accused Atab assaulted on

the head of Suleman with a bamboo. P.W-3 further testifies

that the accused persons beat him and his grandmother. 

14.  During the cross examination of P.W-3 learned defence

counsel elicited some vital contradictions in his evidence and

in his statement given before the police. As discussed above

non-examination  of  the  I.O.  leaves such  contradictions  not

proved. Therefore, the evidence of P.W-3 becomes weak.

15. If  we minutely scrutinize the evidence of P.W-1,  P.W-2

and P.W-3,  we find that  there are exaggerations of  fact  in

their  evidence.  As  per  the  evidence  of  P.W-1  about  nine

accused persons assaulted herself and her son Suleman with

dao and lathi. It can easily be inferred that if a group of nine
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unruly persons armed with dao and lathi attack a woman, she

will get serious injury. But the evidence is silent about injury

of  P.W-1.  Therefore,  it  is  unhesitant  inference  that  the

evidence  of  P.W-1  is  full  of  exaggerations.  The  vice  of

exaggeration  corrodes  the  credibility  of  P.W-1.  Similar

exaggeration is  found in  the evidence of  P.W-2 and P.W-3.

Hence,  their  evidence  becomes  weak  and  infirm  for  such

exaggeration.     

16. P.W-4   Hasen  Ali testifies  that  the  informant  is  his

neighbour and he does not know the accused persons. That

on the day of the alleged incident he heard that there took

place mutual beating at Char. He deposes very clearly that he

has not seen who were involved in the act of beating. 

17. P.W-5 Chand Miah is the son of P.W-1. He testifies that

at  the  time  of  the  incident  he  was  near  the  place  of

occurrence.  That  he  saw  accused  Hazrat  Ali  beating  his

brother  Suleman.  That  as  he  went  to  intervene,  accused

Azahar, Moijuddin, Taijuddin and Tomijuddin beat him and he

became senseless.

18. During the cross examination of P.W-5 learned defence

counsel elicited some vital contradictions in his evidence and

in his statement given before the police. As discussed above

non-examination  of  the  I.O.  leaves such  contradictions  not

proved. Therefore, the evidence of P.W-5 becomes weak.
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19. P.W-6  Dr.  Subrata  Nanda  Sarma is  the  Medical

Officer.  He testifies that on 06/10/2012 he examined three

patients namely Md. Badsha, Chand Miah and Sokina Bewa.

In his cross examination he stated that he examined those

persons as outdoor patients. The evidence of P.W-6 does not

support the evidence of alleged injured persons. As per the

ejahar  the  incident  took  place  on  12/09/2012.  As  it  is

gathered from the evidence of alleged injured persons, they

were immediately rushed to the hospital after the incident.

But  the  evidence  of  P.W-6  shows  that  he  examined  three

persons on 06/10/2012, about 23 days after the incident. This

evidence  of  P.W-6  belies  the  evidence  of  the  injured

witnesses that they were immediately rushed to the hospital

after the incident. That apart, there is no police requisition

under which P.W-6 examined them. Situated so the evidence

of P.W-6 does not throw any light in the prosecution case. 

20. At  this  point  it  would  be  apposite  to  consider  the

contentions  raised  by  learned  counsel  for  the  accused

persons. Drawing the attention of this Court to the evidence

of the informant and other family members, learned defence

counsel contended that all these witnesses speak differently

about the occasion of the incident. While P.W-1 depose that

other injured persons came to the place of occurrence after

the accused persons beat her and her son,  P.W-3 deposed

that they were near the place of occurrence weeding in the

paddy field. Such variation is not likely to cause any damage
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to  the prosecution case if  it  was otherwise  established by

convincing evidence. In fact such variation is very normal for

such illiterate witnesses. Hence, I am of the humble opinion

that the contention raised by learned defence counsel on this

count is devoid of merit. Therefore, I respectfully reject such

contention.

21. Learned defence counsel further contended that though

the  prosecution  witnesses  have  deposed  about  Soleman

receiving serious injury, prosecution has failed to exhibit the

injury report of Suleman. According to him, such failure of the

part of prosecution raises doubt about the prosecution case.

It  is  true  that  the  prosecution  witnesses  deposed  about

Soleman receiving serious injury resultant to alleged beating.

But there is no medical evidence on record to substantiate

that  oral  evidence.  The  entire  evidence  of  prosecution

regarding the accused persons beating all the injured persons

including  Suleman  is  not  found  cogent  and  convincing.  In

such  situation  medical  evidence  of  injured  Suleman would

have  definitely  made  the  prosecution  case  more  clear.

Therefore, the fact of non production of the injury report of

Suleman is indeed fatal to the prosecution case. As such I am

of the considered opinion that the contention of the learned

defence counsel on this count has due merit. Hence, I humbly

accept his contention.   

22. From the evidence as discussed above it  is  seen that

there is no cogent and convincing evidence on record to show
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the  involvement  of  the  accused  persons  in  the  alleged

offences. I am of the considered opinion  that the prosecution

has totally failed to lead cogent and convincing evidence  to

bring  home  the  charge  under  section

147/148/149/447/325/324/323/ 307 I.P.C. against the accused

persons. Therefore, accused Jilim Uddin, Taizuddin Sk.,Ibrahim

Ali, Hanif Ali, Monnat Ali, Rohimuddin Sk., Azahar Ali, Hazrat

Ali,  S/o Lt.  Rohim Boks, Tofizuddin Sk.,  Haraf Ali,   Alauddin

Sk., Eyar Ali, Atab Ali, Sairuddin Sk.,  Muzammel Ali, Hazrat

Ali, S/o. Lt. Patu Sk.   acquitted of the alleged offences under

sections  147/148/149/447/325/324/323/  307 of  I.P.C..  They

are set at liberty forthwith. Their bail bonds are extended for

six months under section 437A  Cr.P.C. 

 23. Forward  a  copy  of  this  judgment  to  the  District

Magistrate in compliance of section 365 of Cr. P.C.

Given under my hand and the seal of this Court on

this 24th day of February, 2021.

        Dictated and corrected by me:                   (C.R.Saikia, A.J.S.)
                                       Asstt.Sessions Judge, Goalpara 

                                                                           
   Asstt.Sessions Judge, Goalpara 
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A P P E N D I X.

(Sessions Case No. 24/2016).

Prosecution witness :

P.W.1 ….. ….. …… Sokina Bewa (informant). 

P.W.2 ….. ….. …… Soleman Ali (son of informant)

P.W.3 ….. ….. …… Badshah Sk. 

P.W.4 ….. ….. …… Hasan Ali

P.W.5 ….. ….. …… Chand Miah

P.W.6 ….. ….. …… Dr. Subrata Nanda Sarma (M.O.)

Defencewitness :…….... Nil.

Prosecution Document :

Exhibit-1 .... Ejahar.  

Exhibit-2,3,4 .... Medical Reports.  

  

DefenceDocument :……….. Nil.

Court’s witness :… … …. ..  Nil.

Court’s Document :… …. ... Nil.

    (C. R. Saikia, A.J.S.)
       Asstt. Sessions Judge, 

      Goalpara, Assam.
 

12



Sessions Case No. 24 of 2016                                                          13

13


