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HEADING OF JUDGMENT IN APPEAL

District: Goalpara.

IN THE COURT OF CIVIL JUDGE :  GOALPARA.

Present:- Smti.  C. R. Saikia, 
                       Civil Judge,
                       Goalpara.

Thursday the 4th Day of February, 2021.

Title Appeal No. 02 of  2018.

 Binita Kalita @ Binita Das,
W/o Late Harish Das

  
  Resident of 
 Village Tilapara, P.O. Goalpara,
 P.S. & Dist. Goalpara (Assam)

………    Appellant.

                               -Versus-

  Chitra Patgiri,
  W/o. Lakshman Sen Patgiri,
                 
   Resident of 
   Village Bamunpara, P.O. Goalpara,
   P.S. & Dist. Goalpara (Assam)
 

…….. ..   Respondent.

The  appeal coming  for final hearing on 04.01.2021 in the
presence of- 

Mr.  Sanjay Sarma Learned  advocate  for  the
appellant.  
Mr.  B.K.Choudhury Learned  advocate  for  the
respondent.
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 And having stood for consideration on this 04th day of

February,  2021 the  Court  delivered  the  following

Judgment:-

::: J U D G M E N T:::

1. This  appeal  is  directed  against  the  judgment  dated

15/09/2017 and decree dated 21/09/2017 passed  by the

learned  Munsiff  No.1,  Goalpara  in  Title  Suit  No.  80/12

whereby the learned Trial Court decreed the plaintiff’s suit

with cost.

2. Being highly aggrieved by the aforesaid judgment, the

defendant No.1 in the Title Suit No 80/12 has preferred this

appeal impugning the aforesaid judgment.

3. On admission of the appeal, the LCR has been called

for  and received.  The respondent appeared on receipt  of

notice. I have perused the records and heard argument of

both sides.

4. The  facts  leading  to  the  instant  appeal  are  given

herein below in brief: 

Plaintiff’s case: 

5.  The  plaintiff  filed  Title  Suit  No.  80/12  seeking

declaration as to her share in the schedule property. The

plaintiff’s case as pleaded in the plaint is that Raj Mohan
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Kalita,  father  of  the plaintiff was the owner of  the plaint

schedule land. That said Raj Mohan Kalita had three wives.

That the plaintiff is the daughter of the second wife of Raj

Mohan  Kalita.  That  the  legal  heirs  of  Raj  Mohan  Kalita

inherited the plaint schedule land originally owned by Raj

Mohan Kalita. That the plaintiff demanded her share in the

plaint  schedule  property  in  December,  2018  but  the

defendants refused to give her any share to that property.

Hence the suit. 

Defendant’s case: 

6.  The defendants contested the suit and pleaded that

Raj  Mohan  Kalita  had  orally  gifted  the  suit  land  to  his

second and thrid wife in 1970. That both the wives of Raj

Mohan Kalita mutated their names in the revenue records of

right and were peacefully enjoying the suit land. Another

plea of the defendants was that the suit  is  barred under

Order  IX  and  Rule  9  of  C.P.C..  It  is  pleaded  by  the

defendants  that  the  plaintiff  instituted  T.S.  No.  05/91

against the defendant on the same cause of action. But T.S.

No. 5/91 was dismissed for non-appearance of the plaintiff

and  ultimately  Misc.(J)  45/1992  which  was  filed  for

restoration of T.S. 5/91 was also dismissed. 

7. On issues having been framed, both parties adduced

evidence.  Upon  considering  the  evidence  on  record  and

having heard the learned counsels of both sides, learned

Munsiff  No.1,  Goalpara  vide  judgment  dated  15/09/2017
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and  decree  dated  20/09/2017  decreed  the  suit  of  the

plaintiff with cost. 

8. This  judgment  of  learned  Munsiff  No.1,  Goalpara  is

challenged in the present appeal. 

9. The  appellant/defendant  No.1  assailed  the  instant

judgment on the following grounds:

 (1)  That the learned Munsiff No. 1, Goalpara has erred

both in law and facts in passing the impugned judgment

and decree. 

 (2)  That the learned Munsiff No.1, Goalpara has failed

to  appreciate  the  evidence  on  record  in  passing  the

impugned judgment and decree. 

 (3)  That the learned Trial Court had omitted to frame

vital issue regarding the suit being barred under Order IX

Rule 9 of C.P.C.

 (4) That the learned Trial Court passed the impugned

judgment without considering the relevant provision of law.

  

Arguments 

10. Heard the submissions of the learned counsels for the

both sides. 

 

11. Learned  counsel  for  the  appellant  reiterating  the

grounds set forth in the memorandum of appeal, submits

that  the  impugned  judgment  is  erroneous  and  is

unsustainable in law, warranting interference.  
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12. Learned counsel for the respondent submits that the

plea of the defendant that the suit land was gifted to them

orally is not tenable because oral gift is not valid under the

Hindu  Law.  It  is  further  submitted  on  behalf  of  the

respondent  that  though  the  defendants  took  the  plea  of

adverse possession, they failed to prove the same. Hence,

learned counsel for the respondent submits that the learned

Trial Court passed the impugned judgment correctly. He has

prayed for dismisal of the appeal. 

13. This  court  has  given  careful  consideration  to  the

contentions  raised  on  behalf  of  both  the  parties.  Also

perused the case record.

 

14. The  points  for  determination  in  the  instant

appeal are :

(1) Whether  the  judgment  dated  15/09/2017  and

decree  dated  20/09/2017  passed  by  learned  Trial

Court  in  T.S.  No.  80/12  is  sustainable  in  law  and

facts  or  whether  the  same  lacks  propriety

warranting  interference in appeal ?
(2) Whether the case is required to be remanded to the

learned Trial Court ?

15.  My  decision  on  the  above  points  for  determination

along with reason is given hereunder.

Discussion, Decision and Reasons therefor: 

16.  I propose to address the two points for determination

together for the sake of convenience. In order to decide the
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points for determination formulated in the instant appeal, it

is  necessary  to  peruse  the  respective  pleadings  of  both

parties in T.S. No. 80/12. 

17. Perusal of the pleadings particularly of the defendant

No. 1 & 2 reveals that the defendants took the special plea

about the suit being barred under Order IX Rule 9 of C.P.C..

It is pleaded by the defendant’s that the plaintiff instituted

T.S. No. 05/91 against the defendant on the same cause of

action. But T.S. No. 5/91 was dismissed for non-appearance

of the plaintiff and ultimately Misc.(J)  45/1992 which was

filed for restoration of T.S. 5/91 was also dismissed. Another

plea of the defendant is that their predecessor in interest

Kanchan Bala  Kalita  and Bhurki  Bala  Kalita  had acquired

right,  title  and  interest  over  the  suit  land  by  adverse

possession. 

 

18. In  view  of  such  pleading  framing  of  the  issues

regarding those material facts was very vital. But perusal of

the  issues  framed  in  T.S.  No.  80/12  reveals  that  issues

pertaining to the suit being barred under Order IX Rule 9

and the defendants claiming their right, title and interest by

way of adverse possession were not framed. Therefore, the

judgment  of  the  learned  Trial  Court  passed  without

determining these vital issues is not properly arrived at and

therefore the same is not sustainable in law. Accordingly, I

am  of  the  considered  opinion  that  the  judgment  dated

15/09/2017  and decree  dated  21/09/2017  passed by  the

learned  Trial  Court  in  T.S.  No.  80/12  are  required  to  be
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interfered  with  for  determination  of  the  issues  afresh

including the additional  issues which I  propose to frame.

Accordingly the additional issues are framed hereunder.

 (1) Whether the plaintiff instituted T.S. No. 5/91 on the

same cause of action and if so whether that Title Suit was

dismissed for default of the plaintiff ?

 (2) Whether the plaintiff filed a petition for restoration

of Title Suit 5/91 and if so whether that petition was also

dismissed for non prosecution ?

 (3) Whether the instant suit is barred under Order IX

Rule 9 C.P.C. ?

 (4)  Whether  Kanchan  Bala  Kalita  and  Bhurki  Bala

Kalita, the predecessors in interest of the defendant, had

acquired  right,  title  and  interest  over  the  suit  land  by

adverse possession ?

 

19. The learned Trial Court shall dispose of the suit giving

both  the  parties  opportunity  to  adduce  evidence,  if  the

parties so desire, in respect of the additional issues framed

above.  The points for determination in the instant appeal

are answered to the effect that the judgment and decree

passed in T.S. 80/12 warrants interference in appeal and the

case is required to be remanded to the learned Trial Court.

ORDER

20. In the light of the above discussions the instant appeal

stands allowed on contest without cost.
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21. Judgment of the learned Trial Court dated 15/09/2017

and decree dated 20/09/2017 passed in T.S. 80/12 is hereby

set aside. The case is remanded to the learned Trial Court

after framing additional issues.

22. The learned Trial Court shall give fresh decisions on all

the  issues  so  framed  including  the  additional  issues,

granting opportunity to the parties to adduce evidence if

they  desire  to  do  so  in  respect  of  the  additional  issues

framed.

23. As the case is remanded, decree is not required to be

drawn up. 

24. Considering the fact that the case is an old pending

one, learned Trial Court shall endeavour to dispose of the

suit within 4 (four) months from the date of receiving the

same. 

25. Send back the case record to the learned Trial Court

along with the copy of this judgment.

      Given under my hand and seal of this court on

this 4th day of February 2021. 

        (C. R. Saikia) 

                                                                    CIVIL JUDGE GOALPARA 
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